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ON THE INSURABLE INTEREST 


By YOSHISAKU KATO 


Professor of Insurance 
I. Construction of Insurable Interest 


1. Fromerly, the study of the substance of insurable interest was 
lot very actively pursued, because there were few kinds of singular insu- 
ance in actual transactions. However, this study has recently shown 
narked progress with interesting results. JI have no intention here to 
ropound any special opinion, but I shall attempt to make the concept of 
nsurable interest clearer through a general investigation and classification 
Mf various kinds of insurable interest. In so doing I must have it under- 
tood that I hold the view that the existence of an expenditure risk, special 
isk or peril insured against, shall be recognized in conjunction with a 
jability risk as popularly known, in the construction of negative insurable 
nterest.! 

In order to understand the real concept of insurable interest, we must 
egin by studing the reason why a person needs to effect an insurance 
ontract; the problem will start from this point. The reason why we 
ind it necessary to effect a damage insurance contract with an insurer is 
hat we are in danger of economic damage through certain hazards. This 
langer of economic damage will usually be found when a person owns a 
‘ertain property, but, in some cases, a person will suffer from economic 
lamage even when he owns no property or has no relation to special 

1 As regards the meaning of insurable interest, I already published my opinion in the 


Ollowing books: Y. Kato, Study of Marine Insurance, 3 vols (Tokyo, 1932-37, in Japanese) 
ind The Construction of Insurable Interest (Tokyo, 1940, in Japanese). 


> —ed 
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property. For instance, when a person is responsible for compensation for 


the destruction, caused through his fault, of property received in charge, - 


or when a shipowner is liable to compensation for the loss of another ship 


which is sunk by collision caused by the fault-of his crew. 


As mentioned above, the necessity to effect a damage insurance con- 


tract exists not only in case when a person owns property but also in case 
when he has no property. Thus, if a subject of insurance is necessary for 
the validity of an insurance contract, the subject cannot be said to be 
property, thing or other substances. However, the damage cannot be 
regarded as the substance of an insurance contract, because the damage 
cannot exist before the hazard happend. There will exist a source for 
the occurrence of damage, and this source will be the subject of insurance. 
The subject of insurance which is a source of damage but not a property 
or other substance must be a relation or concern existing between a per- 
son who desires to effect an insurance and a certain subject-matter. In 
this relation or concern, we find a possibility or danger of economic 
damage to the insured by accident on certain subject-matters. For exam- 
ple, an owner of a building who desires to effect insurance has an interest 
in this building because he will suffer from economic damage when a fire 
breaks out in the building. This relation is the subject of insurance, and 
a building or other property cannot be said to be the subject. These 
properties form only a factor in the construction of insurable interest as 
a subject-matter of insurance. This subject-matter is an individual sub- 
stance in the case of ordinary insurable interest or so-called interest in 
positive property, but comprises all properties held by those who desire 
to effect insurance in the case of the interest in negative property. 
Section III, 3. of this paper, Interest in negative property refers to this 
point. 


2. As above stated, the substance or meaning of insurable interest — 


is quite different from that popularly known. As there are various kinds 
of insurable interest at present, the meaning common to all shall be 
defined by an abstract standard as a relation between persons and things, 
wherein the insured is in danger of suffering from economic damage 
through certain risks or perils against which he is insured on certain 
subject-matters. Substance of insurable interest is thus a relation between 
persons and things, but it includes important factors of an insurance 
contract such as (1) subject-matters of insurance or objects in or on which 
the risk realizes itselfi—buildings, movables, ships, etc., (2) perils or risks, 
(3) the insured, and (4) possible loss or damage. 

Formerly, insurable interest was understood as a property or a thing, 
and it was regarded as quite different in substance from perils insured 
against, another factor of an insurance contract. But, it has become 
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lear that insurable interest includes, in fact, peril insured against and 
arious other factors. Insurable interest can be said to constitute the 
licrocosm of an insurance contract. Possible economic loss or damage 
1 insurable interest corresponds to realized loss or damage after the perils 
asured against have been realized, and the highest estimated amount of 
he former is no more than the value of insurable interest or insurable 
alue. Accordingly, the value in an insurance contract has a negative 
1eaning, contrary to that in general economic transactions. As regards 
he definition of insurable interest, Section 5, Marine Insurance Act 1906 
tipulates that “‘..... in consequence of which he may benefit by the safety 
r due arrival of insurable property, or may be prejudiced by its loss...... 41 
t must be said that benefit and prejudice in this case are treated as one. 
‘rom this, it will be clear that the view that the substance of insurable 
nterest is a value is wrong. (See Section II, of this paper, Brief Survey 
f the History of Theories concerning the Meaning of Insurable Interest, 
econd Period.) 


3. Finally, we must refer to the problem of fixing the individual 
haracter of insurable interest. In order to effect or continue an insurance 
ontract, a certain insurable interest shall actually exist and, the same insur- 
ble interest shall be provided in the insurance contract. This insurable in- 
erest will be revealed after specifying (1) a person who stands in the rela- 
ion to a thing, or the insured, (2) a thing insured or the subject-matter of 
msurance, and (3) rights (for instance, ownership, mortgage) or interests 
for instance, an expectation of profit) which constitute a basis or a 
ource for the said relation. (See Section III of this paper, Various Kinds 
f Insurable Interest and Their Analysis.) For instance, the insurable 
nterest of “‘ Tokyo-Maru” will be specified by the facts that the insured 
s Tokyo Shipping Co., the subject-matter of insurance is ‘‘ Tokyo-Maru”’ 
ind that relation is based on ownership. When the shipowner makes an 
tror in describing these items in the insurance policy —for instance, the 
asis of the relation between Tokyo Shipping Co., and ‘‘ Tokyo-Maru”’ is 
lescribed as a mortgage instead of ownership — actual insurable interest 
liffers from the insurable interest described in the policy, and the contract 
vill not be valid due to the lack of prerequisites. Among the three 
actors for fixing the individual character of insurable interest, the last 
wo factors are expressed by the term subject-matter of insurance in 
lapanese Commercial Law. This expression is not proper and is liable to 
misunderstanding of the meaning of insurable interest. I always discrimi- 
ate between the subject-matter of insurance in the first meaning and 
hat in the second meaning in my essays and books. 

The avove explanation concerns the insurable interest in positive 
sroperty. The discussion concerning negative property will be omitted in 
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this paragraph, though there are various points to be explained. 


Il. Brief Survey of the History of Theories concerning 
the Meaning of Insurable Interest 


The development of theories concerning the meaning of insurable 
interest can be divided into three periods. However, the time of each 
period indicates legislation, cases, and theories which may be regarded as 
pioneers for the next period. Therefore, it cannot be said that the year 
indicated is exactly that when general opinion diverged into the next 
period. 

First period : 
1484 (Ordinance of Barcelona) 
- 1781 (England — Publication of Weskett, Digest) 
— 1860 (Germany—Enactment of old Commercial Law) 

In the first period, the term ‘“‘ interest” began to be used following 
the commencement of insurance business—exactly speaking, marine insurance. 
This period covers about 300-400 years from the promulgation of the 
Ordinance of Barcelona (1484).. During this period, insurable interest was 
understood as a relation between a person and a thing, or participation 
of a person in a certain thing, which coincides with the popular view 
prevailing at present. The meaning of the term “‘interest”, ‘‘ interesse ” 
or ‘‘intérét’”’ was originally understood as ‘‘inter-est” except the cases 
when it was used in Roman Law.* However at that time, the subject 
of insurance was regarded not to be interest as at present, but a thing 
such as a ship, cargo, etc. And for the validation of an insurance contract, 
the insured must have an interest or economic relation to the thing or 
adventure. It was understood that if the insured had no economic relation 
with the thing, the contract became void, because it was a wagering 
contract. Consequently, the term “‘Interest” was at that time used speci- 
fically, and I found from investigations that the term ‘“‘ insurable interest ” 
or ‘‘the interest to be insured” was not used, but the term “‘ interest ” 
was used in such way as ‘‘a person having an interest in a certain thing ” 


ee 


or “‘a person shall have an interest in a certain thing.” 4 


# « ..0 de lurs participis 4 d’altres havents part 6 interes.’ 


* See the explanation of the second period as to the meaning of interest in Roman Law. 

‘In the clause of ‘‘ Interest or not interest ’’ which was forbidden inserting in insurance con- 
tracts by the Marine Insurance Act of 1746, the term “‘interest’’ or ‘‘not interest’? means 
that the insured has or has not an interest in such insurance (Margens, On Insurance (1755), 
Vol. I, p. 28), and ships, cargo, freight and other things and properties were listed as the subject 
of insurance (‘‘ What thing to be insured?”’ ibid., p. 4). In Germany, the fact that the insured 
had an interest in the adventure and that a subject of insurance existed was regarded as a 
fundamental conditions for the validation of an insurance contract, as stated in Langenbeck, 


—————— 
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In short, the use of the term ‘‘interest’” during this period was 
natural and the explanation of the meaning was not wrong, but there 
were misunderstandings as to the subject of insurance. 

Second period 
England (1781-1806, Dicta of Lawrence J.) 
Germany (1860-1893, Ehrenberg, Versicherungsrecht) 

During this period, it became clear that the subject of insurance is an 
interest, but at the same time, the meaning of this interest was obscure. 
In England, the term insurable interest was found in various documents 
aiter the latter half of the 18th century. The theory of insurable interest 
made marked progress,* but more than one step was necessary to attain 
the present theory. In this period, the view that the subject of insurance 
is an interest and not a thing became popular, but differed as regards the 
substance of interest, whether it is a thing, the value of a thing, pro- 
perty, right, etc.6 Thus, the meaning of the subject of insurance was 
formally settled, but actually it could not get rid of the old idea. It 
may be said that this was due to the confusion of the subject of insurance 
with the subject-matter of insurance, but even at present not a few 
scholars of insurance law confound these two terms.’ 

In Germany there was also a time when the subject of insurance 
was understood as interest, but the meaning of interest was misunderstood. 
However, the misunderstanding in Germany was quite different from that 
in England, and the substance of interest was explained as damage or 
similarly. In England, the substance of interest was rather practically 
explained, whilst in Germany, it was specifically explained. In this respect, 
the following circumstances cannot be overlooked. At that time, the study 
of the meaning of “‘Interesse” in compensation for damage in the civil law 
was very active among scholars of civil law. Two books by F. Mommsen, 
Zur Lehre von dem Interesse 1855, and Cohnfeld, Die Lehre vom Interesse 
1865, were successively published. Scholars of insurance law naturally 
adopted the results of these studies in the theory of insurance. It was in 
this period that Malss (1862)8 and Cohn (1873)® published opinions that 


Anmerkungen tiber das Hamburgische Schiff-und See-Recht (1727), pp. 389, 400; Assecuranz- 
u-Havarey-Ordnung V. 73/7, Art. 3,1 u.2; Allgemeiner Plan hamburgisher Seeversicherung 
vom Jahre 1847, Art. 2, 9; Revidierter allgemeiner Plan hamburgisher Seeversicherung 1853, 
Art. 2. 9. However, as an only exception, the explanation in Péhls, Handelsrecht (1832), IV, 
p. 66 et seq. may be said to belong to the second period, but Pdhls’ opinion was probably 
influenced by theories in England, where the second period had already started. 

5 For example, see Weskett, A Complete Digest of the Theory, Laws and Practice of 
Insurance (3rd ed. 1796), p. 492. 

6 For example, see Weskett, ibid., p. 309, 537; Marshall, A Treaties of the Law of 
Insurance, 2 vols. (Philadelphia, 1810), p. 104 et seq. 

* For example, see S. Aoyama, The Contract of Insurance (Tokyo, 1920), p. 106. 

® Malss, Betrachtung iiber einige Frage des Versicherungsrechts (1862), p. 1, 5. 

* Cohn, Der Versicherungs-Vertrag (1873), p. 4. 
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the idea of insurable interest was equivalent to loss, that it was possible loss, 
or even a hypothetical benefit—a benefit to be expected if the accident does 
not happen and consequently a loss does not occur. It is very interesting 
that in England the substance of interest was explained from _ practical 
consideration as the actual and real thing, whilst the deliberation of scholars 
of insurance law in Germany, influenced by the study of civil law, center- 
ed on the negative idea such as loss, etc. The studies by Mommsen, 
Cohnfeld, etc. developed the concept of id quod interest or quanti interest 
in Roman law.’® It is clear that this idea, though it is based on damage 
compensation, cannot be adopted in insurance law which is of a special 
nature. 
Third Period 

After 1806 in England, and after 1893 in Germany 

The following description given by Lawrence J. in the case of Lucena 
v. Craufurd in 1806 draws a line between the second and third period in 
Bnglaad, We cen Interest does not necessarily imply a right to the whole 
or part of a thing, nor necessarily and exclusively that which may be 
the subject of privation, but the having some relation to, or concern in, 
the subject of the insurance ; which relation or concern, by the happening 
of the perils insured against, may be so affected as to produce the damage, 
detriment or prejudice to the pérson insuring...... iN 

The reason why a comparatively theoretical problem such as the 
meaning of insurabe interest was deliberated at the court at that time 
was that various cases of special insurable interest arose successively with 
the development of marine insurance, such as Boehm v. Bell 1799, con- 
cerning a liability interest, Barclay v. Cousin, 1802, concerning a profit 
interest, Lucena v. Craufurd, 1806, concerning a contingent etc. Under 
these circumstances, Lawrence J. carried out a fundamental study as 
regards the meaning of insurable interest. It is an interesting fact that 


this dicta of Lawrence J. was not supported by scholars in England, and — 


after 40 years, in 1848, was adopted by Arnould, Marine Insurance (Ist ed.) 
p. 230.11 The Marine Insurance Act of 1906, sec. 5 was enacted following 
the opinion of Lawrence. 

In Germany, Ehrenberg made public the theory of relation in 1893, 
and this theory is generally recognized at present. His opinion is that 
insurable interest means the relation between a person and object, as 
damage will arise to a certain person by the happening of an accident to 
certain object. As to the setting up of this theory by Ehrenberg, it is 


© This means the difference between the value of property actually owned by a person at 
a certain time and the value of property which would be expected at that time if damage 
does not arise during the period (Mommsen, ibid., p. 1). 

1 Before Arnould abopted the theory of Lawrence, Marshall, Marine Insurance (4th ed. 
1861), Park, Marine Insurance (last ed. 1842), etc. - not adopt this theory. 

oe Ehrenberg, Versicherungsrecht (1893), p. 286, 
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necessary to consider the following development. As mentioned above, the 
view which prevailed in Germany in the second period was that the 
substance of insurable interest was no more than loss. Later, Hecker 
published his opinion advocating that the substance of insurable interest 
is the value of a thing, because the insurable interest is not a negative 
idea such as loss but must be the positive idea of it.!3 However, as it 
was clear that the insurable interest is a source of value and that insur- 
able interest and value are different, it was necessary to develop the 
idea of Hecker, in order to grasp the true meaning of insurable interest. 
This study resulted in the above mentioned doctrine of Ehrenberg. 

In short, in England the study of the meaning of insurable interest 
started from actual and positive considerations and reached the theory of 
the relation between a person anda thing. In Germany, the study reached 
the same conclusion as in England through an opposite course started 
from negative considerations. 


Il. Various Kinds of Insurable Interest and 


Their Analysis 


1. Insurable interest can roughly be divided into two categories. One 
is an interest in positive property and the other an interest in negative 
property. This classification was made following the types of economic 
damage, namely economic damage to a specified or individual property 
and damage to all properties owned by the insured. For instance, the 
insurable interest in buildings and ships is an interest in positive property, 
because a fire or maritime perils will cause damage to a building or ship, 
the specified property of the insured. The expenditure risk interest or 
liability risk interest is the interest in negative property, as an expen- 
diture risk or liability risk will bring about a certain burden (actual or 
legal obligations of monetary payment) on all properties of the insured. 
These two kinds of interest can be divided in detail following their con- 
struction. Before explaining in detail, a general classification table is 
given below. As regards the standard of classification of insurable inte- 
rest, refer to Section I, Construction of Insurable Interest, 3 of this paper. 


1 Hecker, Rechtliche Natur der Versicherings-Vertrage (1892), p. 25. 
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(1) Interest in positive property 
Classified by kinds of risk Classified by subject- Classified by source or basis 
insured against matters of insurance of the interest relation hy 


(a) Fire risk interest 2 ‘ (a) Ownership interest 
(b) Transport. risk interest bea Tangible object interest | |(b) Mortgage interest 
(c) Burglary risk interest (c) Security interest 

(d) Credit risk interest-——(b) Rights interest (d) Utilization interest 

(e) Technique risk interest ——(c) Other economic interests) \(e) Produce and profit interest 


(2) Interest in negative property 
Classified by kinds of risk insured against 


a. Expenditure risk interest 
b. Liability risk interest 


2. Interest in positive property 

Interest in positive property can be classified by the kind of risk 
insured against into fire risk interest, transport risk interest, burglary risk 
interest, credit risk interest, technique risk interest, etc. By another 
classification from the object of the risk insured against (the subject- 
matter of insurance in the first or proper meaning), it can be divided into 
tangible object interest, rights interest and other economic interests. 
Buildings, movables, ships, human bodies (interest in accident insurance 
and passage money of marine insurance) etc. belong to the first category. 
The second category includes, for instance, copyrights, fishing rights, 
mining rights, rights to payment of credit sales (in case of credit insuran- 
ce). Goodwill, technique (in case of insurance for the loss of economic 
value of technique due to superannuation), designs (fashion insurance), 
honour, official posts, secrets of business (insurance for leakage of business 
secrets), etc. belong to the third category. This classification correlates 
with the first classification to some extent ; if the object of the risk insured 
against is a tangible property, the risk insured against is a visible accident, 
and if the former is an intangible property (for instance, right to payment 
of credit sales), the latter is naturally an invisible accident. 

By the third classification according to source or basis of a relation 
of interest (the subject-matter of insurance in the second meaning), the 
interest can be divided into ownership interest, mortgage interest, ‘security 
for advances or disbursements” interest, utilization interest, and produce 
and profit interest. (Security interest exists when a property owned by a 
person is disbursed for a certain purpose, and there exists a tangible or 
intangible property as security or means of substitution which is in danger 
of loss due to various accidents; for insutance, a freight interest in 
marine insurance.) This classification has no special correlation with the 
second classification, but the five categories of interest based on the third 
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classification can be found item by item in the second classification. 


According to whether the interest in the second classification concerns 
tangible or intangible property, the meaning of ownership, mortgage, or 
other ideas will be different to some extent. More detailed explanations 
would be necessary to understand the real meaning of these interests. Such 
explanations, however, exceed the scope of this paper but will be found 
in my above mentioned books. 


3. Interest in negative property 

Insurabe interest in positive property exists as a relation between a 
person and a thing, when said person is in danger of suffering from da- 
mage positively through the loss of individual property due to the reali- 
zation of the risk insured against. The insurable interest in negative 
property exists as a relation between a person and all his properties when 
said person is in danger of suffering from damage negatively due to the 
realization of the risk insured against to all properties (the subject-matter 
of insurance in negative property interest). The risk insured against which 
will cause a damage negatively is divided into expenditure risk and liabi- 
lity risk. By the realization of these risks, a burden of monetary disbur- 
sement is levied on all properties of a certain person or the insured. 

As above stated, there are two categories of risk in this kind of 
insurable interest. ‘The existence of a liability risk is well recognized at 
present and there is no question about this, but as regards expenditure 
risk, there are some objections. However, I am of the opinion that the 
existence of an expenditure risk is undeniable in case when the insurable 
interest is divided into positive property interest and negative property 
interest, and when the existence of a liability risk is recognized. The 
liability risk means the legal necessity for a monetary disbursement to 
compensate a loss due to the materialization of a premised accident, for 
instance, a fire (see explanation diagram). Similar circumstances can be 
found in the case of an expenditure risk. For example, when the necessity 
arises for a shipowner to grant sympathy money in the case of disaster 
to a crew caused by maritime peril, it can be said not to be against 
social justice at present to protect a person who is confronted with this 
necessity, by insurance through the recognition of the existence of such 
insurable interest, though it be not strictly a legal necessity but a social 
and moral necessity for him. Although a moral, economic and social 
necessity or a necessity of courtesy may not be as compelling as a legal 
necessity, and the limits of the necessity or the necessity amount to be 
paid may not be clear as in the case of the latter, I believe that it is not 
permissible to deny the risk of such necessity as a factor constituting an 
insurable interest. The point is that necessities shall be such as may be 
regarded as social norm. 


132 THE ANNALS OF THE HITOTSUBASHI ACADEMY [April | 


Next to this, the special construction of the negative property interest | 
must be noted. As regards this kind of insurable interest, there exist | 
ordinary risks which aré considered as a cause or premise of expenditure } 
and liability risks. An example will be found in the necessity to pay 
removal expenses of the ruins of a building burned down, and in the 
liability to compensate the loss of another shipowner due to collision. In 
short, this kind of interest is characterized by the fact that there exists a 
double risk insured against and subject-matter of insurance ; the one which 
is in direct relation to the damage is a speciality of negative property 
interest, and the other which is in indirect relation to the damage is an 
ordinary one of general insurance (in the above example, fire risk and 
collision risk). 


Example 1 


Fire-——————————>. Specified building ———~ Necessity to pay removal— 
expenses of ruins 

(Indirect peril insured (Indirect subject-matter of (Direct peril insured against) 

against) insurance) 


All properties of the insured—————> Economic damage to the insured 
(Direct subject-matter of insurance) 


Example 2 
Collision————————> Ship owned by third > Liability to compensate 
party the loss 
(Indirect peril insured (Indirect subject-matter of (Direct peril insured against) 
against) insurance) 


| 


—All properties of the insured ———> Economic damage to the insured 
(Direct subject-matter of insurance) 


There is the question which of these two kinds of peril or risk insured _ 
against and subject-matter of insurance is proper to the insurable interest 
in negative property. If the risk or peril insured against and the subject- 
matter of insurance which is in indirect relation to the damage is regarded 
as proper, the insurable interest in negative property, a special interest, 
cannot exist. These constitute only an ordinary interest or one kind of 
insurable interest of fire insurance, marine insurance, burglary insurance 
and other insurances. However, if it is theoretically correct in the 
synthetic classification of the insurable interest to start from the point 
that damage will occur to a specified property or all properties of the 
insured, expenditure risks and liability risks which are in direct relation 
to the damage and all properties of the insured must be considered as 
proper risks or perils and subject-matter of insurance. If the first theory 
is adopted, the rational and synthetic classification of the insurable interest 
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will be impossible, and, at the same time, the true meaning of insurable 
interest cannot be grasped in the case of the insurable interest in negative 
property. 

The above explanation deals with the contingency when damage due 
to expenditure or liability risk is insured independently. However, the 
expenditure damage or liability damage can be regarded as an indirect 
damage in consideration of the accident which is primary or a premise to 
the damage (direct damage is damage to a specified property such as 
buildings, movables, ships, cargo, etc.); if this indirect damage is clearly 
covered with the direct damage by the insurer in the policy of fire insu- 
rance, marine insurance, burglary insurance, etc., it is possible to attain 
the same purpose as in expenditure and liability insurance by ordinary 
insurance contract. For instance, the running-down clause is generally 
included in a marine insurance contract (Hull Policy) at present, and this 
is one example where an attempt is made to attain the same object in 
marine insurance as in liability insurance. 

Another special feature of the insurable interest in negative property 
is that when the substance of insurable interest is regarded as a relation 
between a person and a thing, there exists no source or basis of such a 
relation (for instance, ownership in case of interest in positive property). 
In other words, there exists no subject-matter of insurance in the second 
meaning as stipulated in the Japanese Commercial Law. This is a natural 
result of the special condition that damage to the insured due to accident 
is not a loss of a specified property but is a burden on all his properties. 
It will be clear from the above that the risk insured against in the 
interest in negative property is limited to expenditure and liability risk. 


BUSINESS CYCLE AND CAPITALISM 
SCHUMPETER VS MARX’ 


By SHIGETO TsuURU 


Professor, The Institute of Economic Research 


It has been generally recongnized, overtly or implicitly, that business 
cycles punctuated by crises are phenomena related somehow to the economic 
system which we call capitalism.” We are brought to an awareness of this 
connection especially when we are faced with the problem of effective 
measures of control over undesired fluctuations. Theorists who have tackled 
the problem of business cycles, however, have not only laid different 
emphases on this general point, but also have differed rather widely in 
what they meant by the same phrase. In fact, it may not be unfair to say 
that only a few of them have explored the point in a systematic fashion 
with explicit awareness. The purpose of this paper is to recount and 
appraise two outstanding attempts in this direction: Professor Schumpeter’s 
and Karl Marx’s. 


1 This was originally written in 1941 while the author was at Harvard University. Although 
Dr. W. J. Baumol has recently dealt with this problem (Economic Dynamics, Macmillan, 1951, 
Chapter Three The Dynamics of Marx and Schumpeter), I find that he did not delve far 
enough into the logical connection between the business cycle phenomena and the capitalist 
system of production as developed by the two authors. Therefore, I venture to publish this 
somewhat outdated article exactly in the form I wrote it more than ten years ago. At the 
time, I was indebted especially to Drs. P. M. Sweezy and Oscar Lange for helpful suggestions. 

* It suffices here to quote only two prominent scholars in this field, Wesley Mitchell and 
Gottfried Haberler. The former wrote in Business Cycles, The Problem and Its Setting: 

‘Business cycles do not become a prominent feature of economic experience in any community 
until a large proportion of its members have begun to live by making and spending money incomes. 
On the other hand, such cycles seem to appear in all countries when economic activity 
becomes organized predominantly in this fashion. These observations suggest that there is an 
organic connection between that elaborate form of economic organization which we may 
call ‘business economy,’ and recurrent cycles of prosperity and depression.’”’ (p, 182) 

Haberler wrote in Prosperity and Depression : 

‘We believe that a very general theory of the most important aspects of the cycles can 
be evolved, which will not on the one hand be so formal as to be useless for practical purposes, 
while, on the other hand, it will have a very wide field of application. The precise conditions 
of its applicability. .. relates to monetary and banking arrangements, the wage-price system 
and some elementary technological facts...all deeply rooted in our present individualistic 
money-price economy.’’ (The 1937 edition, p. 178) 
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It is not too much to say that in Professor Schumpeter we find an 
awareness of the inseparable connection of business cycles and the capitalist 
process carried to a most systematic and elaborate form. The subtitle to 
his work, Business Cycles,? placed in apposition, reads: ‘‘A theoretical, 
historical, and statistical analysis of the capitalist process”; and the very 
first sentence which ushers us into the volume is again his major theme in 
succinct formulation, to wit: ‘‘ Analyzing business cycles means neither 
more nor less than analyzing the economic process of the capitalist era.” 
Let us, then, distil his imposing structure and try to grasp the crucial link 
by which capitalism and business cycles are inseparably connected in his 
theory. 

There seems to be little question that the concept of innovation 
holds the key to the theoretical edifice of Professor Schumpeter. He 
himself proposes as his ‘‘analytic intention. ..to make the facts of in- 
novation the basis of our model of the process of economic change.” * 
When thus informed, we are less concerned, for our purpose, with the 
precise content of the term innovation than with its relation to capitalism. 
We ask: Is innovation, as such, the facts of occurrence characteristic 
only of capitalism? Although he harps on the fact that innovation is what 
dominates the picture of capitalistic life,® and although he stresses the 
point that it is a factor of change internal to the economic system, his 
answer is unequivocal: innovation is no more confined to capitalist society 
than changes in tastes are.’ If, therefore, business cycles are uniquely 
associated with capitalism in Professor Schumpeter’s scheme of explanation, 
we must look elsewhere for the crucial connecting link. 

This we seem to find in what he calls ‘‘the monetary complement 
of innovation”; i.e., credit creation. On the one hand, we note that 
he qualifies his definition of capitalism’ by stressing in particular the 
element of credit creation.*® Neither the system of private property nor 
the element of entrepreneurship constitutes the distinguishing mark of 


3 Business Cycles, McGraw-Hill, 1939. 

* Ibid., pp. 86-7. Also cf. ‘‘Surely nothing can be more plain or even more trite common 
sense than the proposition that innovation, as conceived by us, is at the center of practically 
all the phenomena, difficulties, and problems of economic life in capitalist society and that 
they, as well as the extreme sensitiveness of capitalism to disturbance, would be absent if 
productive resources flowed --- either in unvarying or continuously increasing quantities -+- 
every year through substantially the same channels toward substantially the same goals, or 
were prevented from doing so only by external influences.’’ (Jbid., p. 87) 

5 See ibid., p. 91. 
ad “The entrepreneurial function itself is not confined to capitalist society.’’ (Jbid., p. 

* He defines that ‘‘ capitalism is that form of private property economy in which innovations 
are carried out by means of borrowed money, which in general, though not by logical necessi- 
ty, implies credit creation.’’ (/bid., p. 223) 

* Cf. ‘In the institutional pattern of capitalism there is machinery, the presence of which 
forms an essential characteristic of it, which makes it possible for people to function as entre- 
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capitalism. On the other hand, he is quite articulate in stating that credit 
creation renders an innovation productive of those changes in economic 
quantities associated with the prosperity phase; e.g. the rise in prices of 
factors of production, the rise of money incomes and of the rate of interest, 
and so on. Significantly enough, he goes on to-show that these changes 
will be absent if an innovation is carried out by means of savings or, 
under socialism, by an administrative order. This leaves no doubt as to 
the pivotal significance of credit creation in connecting business cycles 
with capitalism. But is it the only link ? 

It is doubtful that Professor Schumpeter would give an unequivocal 
affirmative to this question. The stature of his analytical scheme implied 
in the subtitle of his books we already quoted leads us to~suspect that the 
element of credit creation is too meager a creature to stand alone as the 
crucial connecting link. Perhaps we are not asking a right question. It 
may be that in Professor Schumpeter’s scheme of explanation capitalism 
and business cycles are related in such a way as not to permit the singling 
out of distinct connecting links. In order to pursue him, therefore, we 
had better reorient ourselves in the light of his methodological dictum. 
The starting point of his explanation (of business cycle phenomena) is 
succinctly formulated by him as follows: If we observe that the event 
Y (business cycles) occurs in a.set of ‘‘real” phenomena X (capitalist 
society), ‘‘it will not necessarily have meaning to search X for a single 
cause of Y.”*® It is desirable rather to develop a conceptual schema X’, 
by which to handle X, and then ask the question whether or not X’ implies 
the occurrence of Y, and which of the properties of X/ are responsible for it. 
‘“There is always meaning to ... (such a) question.” ?° How then is his 
X’ developed ? 

His conceptual schema X’ is, in the first instance, embodied in the 
theory of equilibrium. This ‘‘gives us, as it were, the bare bones of 
economic logic which, however abstract or remote from real life it may 
be, yet renders indispensable services in clearing the ground for rigorous 
analysis.” 14 Or it ‘‘supplies us with the simplest code of rules according 


preneurs without having previously acquired the necessary means.’’ (Jbid., p. 103. Italics 
added.) 

Also cf. ‘‘We shall date capitalism as far back as the element of credit creation.” 
(Ibid., p. 224) 

What then is credit creation? It is the ad hoc creation of the means of payment for the 
purpose of enabling the entrepreneur to bid away from the use otherwise destined those factors 
of production which he requires for carrying out his innovation. ‘‘ The shifting of the factors is 
effected not by the withdrawal of funds ... ‘cancelling the old order’ ... from the old firms, 
but by the reduction of the purchasing power of existing funds which are left with the old 
firms while newly created funds are put at the disposal of entrepreneurs.’’ (Jbid., pp. 111-2) 

® Ibid., p. 34. 
9 Tbhid., p. 34. 
4 Tbid., p. 68. 
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to which the system will respond.” '* We are familiar with the concept 
of general equilibrium, to which Professor Schumpeter proposes no funda- 
mental amendment. In fact, as if to accomodate the traditional equilibrium 
analysis, he confines, as a matter of hypothesis, the ‘‘ innovating ” activities 
to mew men, mew plants, and mew firms and allows the traditional analysis 
to have maximum applicability in describing the responses to innovation 
by old firms which by definition do not resort to creative responses. 

The theory of equilibrium, then, constitutes the basic mode of X’, 
and now he is able to speak of the ‘‘ necessity of starting our analysis in 
perfect equilibrium” ’® and to maintain that the test of a theory (of 
business cycles) as a fundamental explanation satisfactory in logic is that it 
be able to show at least the possibility of a cyclical movement “‘ starting 
from a strictly stationary process itt which all the steadying forces and 
mechanisms of the system are perfectly intact.” 14 He rejects, therefore, 
the hypothesis that an economic system could, without any particular ‘‘force” 
impinging upon it, work in a wavelike fashion merely by virtue of its 
structure.'® It is clearly conceived by Professor Schumpeter that equilibrium 
mechanism as an apparatus of response does not by itself generate cycles, 
but the ‘“‘force” of innovation acts intermittently upon it and, by 
bringing into play the action of the equilibrium ‘‘force,” causes the 
characteristic features of the business cycle. 

In search for crucial connecting links between business cycles and 
capitalism other than credit creation, we pose here our old question: 
Does the theory of equilibrium represent the differentia specifica of capitalism? 
If the apparatus of response as developed by the theory of equilibrium is 
germane to any type of economic system, be it capitalistic or socialistic, it 
cannot serve as a crucial connecting link between capitalism and business 
cycles, even if it is a necessary condition for the occurrence of the latter. 

Professor Schumpeter himself is consistent in refusing to use the term 
capitalism throughout his discussion of equilibrium. He speaks of ‘‘economic 
sysetm,” “‘economic logic,” ‘‘ economic process,” and ‘‘economic organism,” 
and strongly suggests the possibility of using the purest form of equilibrium 
analysis as a starting point of economic analysis for any type of society 
or even of individual household. To the extent he actually does this he is 
divesting his X’ of the peculiar marks of X and forcing himself more and 


2 Tbid., p. 68. Also cf. ‘Our understanding of the way in which the economic organism 
reacts to any given new event is unavoidably based upon our understanding of those equilibrium 
relations.’’ (bid., p. 68) 

18 Ibid., p.83, italics added. 

M™ Tbid., p.182, italics added. 

© See ibid., p.180, the first paragraph. Also cf. ‘‘The business cycles with which we are 
concerned ... are not analogous to the oscillation of an elastic string or membrane ..,which, 
once set into motion, would, but for friction, go on indefinitely ... because they are due to 
the intermittent action of the ‘force’ of innovation, by which the action of the equilibrium 
‘force’ is each time brought into play.’’ (Jbid., p.175) 
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more to rely, for establishing the connection between X and Y, upon 
either the segregated factors of innovation and credit creation or the 
unformulated interstitial conditions of X. That he dates the phenomenon 
of business cycles as far back as credit creation.... that he conceives of it in 
terms of multiple cycles ... that for him there does not exist periodicity in 
the usual sense of the term ... all these flow out of his segregation of 
particular factors which are theoretically made responsible for the occurrence 
of Y. It appears, then, that on his own admission his X/’ transcends 
the institutional limitations of X and furthermore is not directly responsible 
for the phenomenon of Y. Thus, in the final analysis, we seem to be left 
with only one crucial connecting link ; i.e., credit creation. 

Such logical distillation of Professor Schumpeter’s theory as presented 
above commits, of course, many oversimplifications in the process. Readers 
who take trouble in studying his volumes will find appeals made in numerous 
places to specific conditions of capitalism for the explanation of various 
aspects of the business cycle phenomena.’® But his is not meant to be an 
eclectic theory which allows piecemeal explanation for individual aspects 
of the problem. We are led by his own methodological prescription to 
expect from him a simple and elegant skeleton-structure of a theory of 
business cycles. That he succeeds in constructing it through the formula- 
tion of a conceptual schema (X’) may well be conceded. However, the 
crucial question, the answer to which remains in doubt, is whether he 
abstracts succesfully such X’ out of X as is at once differentia specifica of 
X and the explanatory tool of Y. Doubt is cast, in other words, as to 
whether he succeeded in following his own methodological prescription. 
It may be questioned, however, if the theory of equilibrium is as neutral 
to institutional specifications as he seemingly implies. One may argue 


16 For example, as regards the clustering of innovation, which aggravates the initial distur- — 
bance and ‘‘enforces a distinct process of adaptation’’ (ibid., p.101), we find him saying: 

“Tf action in order to carry them (major innovations) out were equally open to all as soon 
as they became technically and commercially possible (which will be the case under socialism), 
those disequilibria would not be different from, and not more serious than, those which arise 
currently from changes in data and are currently absorbed without very great difficulties and 
without ‘revolutions’ or upheavals.’’ (Jbid. p.97. Insertions mine.) 

It may also be pointed out that the proposition that the igniting innovation strikes the 
system around the neighborhood of equilibrium and also the proposition that entrepreneurial 
activities slacken because of the impossibility of calculating costs and receipts in a satisfactory 
way are, aside from the question of their besa founded on the implied hosiepa and economic 
rationality of bourgeoisie. 

Also cf. ‘‘Our argument rests on (abstractions from) historical facts which may turn 
out to belong to an epoch that is rapidly passing ... We assume not only private property 
and private initiative but a definite type of both; not only money, banks, and banking credit 
but also a certain attitude, moral code, business tradition, and ‘usage’ of the banking 
community ; above all, a spirit of the industrial bourgeoisie and a schema of motivation which 
within the world of giant concerns ... and within modern attitudes of the public mind is 
rapidly losing both its scope and its meaning.’’ (Ibid., pp. 144-5) 
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that the theory is nothing but an abstraction of the capitalistic apparatus 
of response par excellence, and that being a refined abstraction of a 
one-sided phase, it possesses an appearance of generality and may actually 
“permit a limited application beyond the confines of capitalism. One may 
‘go on along this line of interpretation, and say that the methodical 
avoidance by Professor Schumpeter of associating the equilibrium analysis 
with capitalism is dictated more by his theoretical zeal as such than by 
any positive endorsement on his part of the institutional neutrality of the 
equilibrium analysis. We may recall his apt simile that ‘‘ cycles are not, 
like tonsils, separable things that might be treated by themselves, but 
are, like the beat of the heart, of the essence of the organism that 
displays them.” ** If by ‘“‘the organism ” he means, as he must, a capitalist 
society, it is difficult, indeed, not to associate his basic theoretical apparatus 
of response with the specificity of that organism. If we are correct in 
thus reading between his lines, it must still be emphasized that Professor 
Schumpeter fails to demonstrate with sufficient explicitness how his 
explanatory tools of Y flow necessarily from the differentia specifica of X. 

When the fall of an apple was explained not simply in terms of its 
ripeness or the blowing wind but also in terms of gravitation, it marked 
an important step in the progress of physical science. The terra firma in 
the realm of social science is a prevailing and relatively intransmutable 
setup of society. Apparent permanence of any social setup leads one often 
to take for granted the specificity of the conditions which prevail under it. 
Science, which takes nothing for granted, is called upon to reveal, if true, 
the infirmity of the terra firma or, again if true, the transient specificity 
of capitalist society. The degree to which critical search in this respect is 
needed differs according to the types of problem we investigate. The 
‘recognition that the problem of business cycles is one of those problems 
which require the revelation of its connection to the specificity of capitalist 
society is the reputed strength of Professor Schumpeter’s theory. If his 
theory is found to leave still much to be desired, the explanation may be 
that his approach is from business cycles to capitalism and that due to the 
complexity of the intermediate links the consummate synthesis is too much 
to hope for. In contrast to his theory, we shall now examine that of 
Karl Marx, whose approach may be said to be the opposite of Professor 
Schumpeter’s, namely, from capitalism to business cycles. 


Il 


Marx concerned himself principally with the basic analysis of the 


T Tbid., Preface, p. v. 
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dynamics of capitalist society — a subject matter which is much wider in 
scope than the majority of modern economists would care to deal with. 
The fact that his theory of crises evolved itself on this wide base as 
pertaining, not to accidental abnormalities, but to normal course of economic 
development is the reason for our special interest in the contribution of 
Marx. 

Although Marx placed a great deal of emphasis on the phenomenon 
of crisis, or the periodical breakdown, he was hardly less articulate in 
speaking of recurrent “industrial cycles,” by which, there seems to be no 
question, he meant what we have since become accustomed to call “the 
business cycle.” But if we figuratively represent the unfolding of a theory 
as consisting of a hierarchy of levels of abstraction ascending from the 
most abstract base of essentials to the height of manifoldly concrete 
phenomena, Marx would place the phenomenon of business cycles nearer 
the top. Between this latter and the basic characteristics of capitalism he 
would make intervene numerous steps of approximation only a few of 
which he attempted to elucidate. If at all, his contribution lay nearer 
as regards the base than as regards the top. In other words, the direction 
of his approach is from capitalism to business cycles. It is his methodo- 
logical prescription that the general conditions of cyclical phenomena be 
demonstrated as developing out of the general conditions of the capitalist 
mode of production. How then does Marx formulate the defining 
characteristics of capitalist society ? 

Toward the end of the third volume of Capital we find him sum- 
marizing such characteristics into two foci: *® 

(1) The prevailing and determining character of its products is 
that of being commodities. 

(2) The production of surplus value is the direct aim and 
determining incentive of production. 

These we may take as our starting point and try to pursue their 
necessary implication in the direction of further concretization. By way 
of caution, it may be remarked that the two italicized expressions above 
must be registered in our mind in their specific Marxian context. Marx 
would maintain that under all stages of society’s development human labor 
confronts itself with nature and man-made means of production to produce 
the means of consumption, but that the institutional form which this 
confrontation takes differs according to different stages of history, and that 
commodity is a product of human labor taking one particular institutional 
form. Likewise with the concept of surplus value. Marx would say that 
beyond a certain stage in the development of productivity human labor is 
capable of producing surplus above the goods necessary for his subsistence, 


#8 Karl Marx, Capital, Vol. Ill, Kerr edition, pp. 1025-7. 


7 
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but that the form which the surplus assumes and the way in which it is 
distributed differs according to different stages of history, and that surplus 
value is one particular institutional form of such a surplus occurring in 
one stage of society’s development. 

Of the two characteristics mentioned above, the first provides back- 
ground for what Marx calls “the possibility of crisis.” The commodity 
production as such pertains not solely to a capitalist society; but by 
acquiring a prevailing and determining character, it forms a general 
background for the basic elements of capitalistic economic transactions. 
The implications of the commodity production may best be elucidated in its 
contrast to the barter economy. 

Barter economy can schematically be decomposed into a unit process 
of P,-P,; that is to say, the Product 1 is directly exchanged with the 
Product 2. The latter is the aim achieved by parting with the Product 1. 
Further, the connotation is reversible ; for the person who parts with the 
Product 2, the Product 1 is the end. The commodity economy, on the 
other hand, calling forth by its very nature the prevalent use of the 
general value form (money), splits this simple process of P,—P,; into two, i.e. 
G-M and M-C, (in which C denotes a commodity and M money). M 
appears to be only an intermediary. But let us scrutinize what this implies. 
The producer of C; now produces it for the market where he expects to 
exchange it for money. He has no idea who wants it and how much 
of it is wanted. Communal decision or social consideration no longer shapes 
or supercedes his individual policy. The external world outside him 
presents itself only in the shape of a demand curve, as it were. Still it 
remains that his aim is definitely to acquire C,. The movement which 
was started by the entrance of C, into the market cannot come to rest 
until it ends in the acquisition of C, by the producer of C,. But once 
he sells his C, for M, he is under no compulsion to buy C, immediately, 
nor from the person to whom he sold C;. He can bring M home, wait for 
a few months, go to a neighboring town, and buy C, with M. In other 
words, M “splits” *® the process of C;-C, both temporally and spatially. 


19 Tn using the transitive verb for M@, we commit an oversimplification. C, appears from the 
backstage of workshop into the stage of the market, where plenipotentiary M directs it hither 
and thither. After it undergoes a metamorphosis into M, it makes an exit again into the 
backstage never to come back. But M constantly reappears on the stage, and seems to string 
a series of commodities into a chain ad infinitum. Thus the ‘‘ continuity of the movement is 
sustained by the money alone ... the result of the circulation of commodities assumes the 
appearance of having been effected, not by means of a change in the form of commodities, 
but thanks to the function of money as medium of circulation .,. money seeming to set passive 
commodities in motion, transfering them from the hands in which they are not use-values into 
the hands in which they are use-values. Although, therefore, the movement of the money is 
merely an expression of the circulation of commodities, it seems as if, conversely, the cir- 
culation of commodities were only the outcome of the movement of the money.’’ (Capital, 
Vol. I. Pauls’ ed. pp. 94-5) This point is especially important, because the fetish illusion of 
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And if the interval of time between the two complementary phases of the 
process, C,-M-C;, becomes too great, if the cleavage between the sale and 
the purchase becomes too pronounced, the essential unity of the process 
asserts itself convulsively by producing a~crisis. Thus arises the first 
possibility of crises.2”. Further elaborations on the first possibility are added 
as Marx makes more concrete his discussion of money ; for example, the 
function of money as “a means of payment,” i.e. the function of acting 
as the measure of value and the realization of value at two different 
moments, strengthens and concretizes the possibility. However, we shall 
not here pursue the chain of complications which follow this starting point ; 
instead, we turn now to the second basic characteristic of.capitalism and 
its relation to the phenomenon of crisis. 

The second characteristic, the production of surplus value as the 
direct aim and determining incentive of production, can be telescoped into 
the unit movement of capitalist production schematized by Marx as: 


M-C-C'-M (M/=M+4M) 


A capitalist starts with money capital, M@, buys means of production, CG 
(including labor power), manufactures his product, C’, and sells the same in 
exchange for M’. Unless M is larger than M, the movement loses its 
basic raison d’étre ; in fact, the maximization of 4M in relation to M is its 
direct aim. The movement starts with Mand ends with M’, quantitatively 
different but qualitatively identical. This permits the goal MW of the 
process (IM-C-C’—M’) to become immediately a new starting point, making it 
possible structurally to satisfy the self-perpetuating tendency for aggrandize- 
ment through the successive repetition of the process. Then there arises 
the possibility of treating such successive series of unit processes over time, 
each of which is conditioned by the specific time of turnover, as being 
composed of two unbroken series of M and M’ which connect each point 
of time with a specific value of 4M. The unity of the process (-M-G, 
achieved through having as an objective a consumers’ good which by its 
very nature drops out of economic circulation, is now shattered. The 
apparent unity in the process of M-C-C’-M’ is an abstraction, having no 
longer a restraining force as a unit process, because it is in the very 
nature of M, which is the goal of this process, to remain in circulation 
to fulfil its function of increasing its own value. 

It is an essential aspect of capitalistic specificity, according to Marx, 
that the determining consideration which governs its (capitalism’s) unit 


M being the culprit for all the evils of the exchange economy and the consequent advocacy of 
monetary measures as necessary and sufficient stems out of the failure to realize the importance 
of the context within which alone M can operate. The root, Marx would say, lies in the 
commodity economy itself. 

°° Marx stresses the point that it is as yet only a possibility and warns against J. S. Mill’s. 
attempt to explain crisis by its possibility. 
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process is the uninterrupted expansion of 4M, and not the satisfaction of 
social needs.** Therefore, the conditions which promote or hinder the 
success of such expansion constitute the subject matter of essential signi- 
ficance. This may be divided into two aspects which are “ separable logically 
as well as by time and space” ;”* namely, (1) the conditions of the produc- 
tion of surplus value and (2) those of its realization. The first is concerned 
with the process of production itself while the second is the problem of 
sale. 

(1) The conditions of the production of surplus value are in the 
main technological and permit the direct improvement at the hand of in- 
dividual capitalist. The determining motive of capitalist production finds its 
expression in the constant effort on the part of individual capitalists to im- 
prove the technique of production. From the standpoint of society as a 
whole, the limitation to the production of surplus value lies in the number 
of working population and the level of technological knowledge. But the 
objective consequence of this “capitalistic” (in Bohm-Bawerkian sense) 
development, abstracting for the moment from the problem of effective 
demand, is the falling tendency of the rate of profit. This is visualized 
by Marx as an immanent tendency rooted in the capitalist mode of pro- 
duction itself. If the pursuit of the aim of profit maximization leads 
necessarily to the greater and greater use of machinery, if this in turn 
finds its expression inevitably in the falling tendency in the ratio of 4M 
to the employed capital, a vicious circle is already evident. The falling 
tendency naturally evokes reactions to counteract it reactions which 
are not necessarily free of boomrang effect. But once the tendency becomes 
actuality, and the rate of profit does fall, the motive power of the system 
receives a setback and the process of accumulation suffers. It is evident, if 
such is the case, that expansion can neither be smooth nor go on inde- 
finitely. 

(2) The conditions of the production of surplus value, however, are 
only one side of the shield. The conditions of its realization must now 
be examined. It is characteristic under capitalism that claims on goods 
are derived not as a function of status as in a feudal society, nor as a 
function of actual needs as in the economy of an individual family, but 
as a function of factor payments which are contracted or expanded in 
accordance with the ebb and flow of profit-seeking activities of capitalists. 
It is a corollary of this capitalistic specificity that the aggregate size of 
such claims emerges as a result of atomistic decision on the part of in- 


*1 Cf. ‘‘The expansion or contraction of production ... is determined by profit and by the 
proportion of this profit to the employed capital... instead of being determined by the 
relation of production to social wants. The capitalist mode of production comes to a standstill 
at a point determined by the production and realization of profit, not by the satisfaction of 
social needs.’’ (Capital, III, p. 303) 

% Ibid., p. 286. 


144 THE ANNALS OF THE HITOTSUBASHI ACADEMY [April 


dividual capitalists and thus cannot be controlled directly as an aggregate. 
In the eyes of individual capitalists in whose hands lies the all-important 
decision as to the expansion or contraction of economic activities the 
conditions governing the realization of their surplus value appear in the 
guise of a natural law standing outside their control. 

Thus the inherent tendency in capitalism to expand production and 
to improve productivity both in the interests of profit maximization, 
while incidentally exerting a relatively downward pressure on cost-factor 
payments, is confronted with a basis of realization which is no single 
capitalist’s business to expand except incidentally to his action in pursuance 
of profit maximization. Therefore, this inherent tendency. leads inevitably 
to frantic competition among capitalists for markets who expend a huge 
sum as selling cost and burst out of the bounds of a national economy, 
seeking forever the expanding market abroad. 

Such a reasoning forms a background for Marx’s famed dictum : 

“The last cause of all real crises always remains the poverty and restricted 

consumption of the masses as compared to the tendency of capitalist production 


to develop the productive forces in such a way that only the absolute power 
of consumption of the entire society would be their limit.’’ 


In short, we have, on the one hand, the tendency, partaken by each 
capitalist independently, to enlarge the production of C’ regardless of the 
fall in the value of the product and of the size of 4M contained in C’ ; 
while, on the other hand, each capitalist seeks not only to preserve the 
value of the existing capital but also to expand it by realizing all the 4M 
he produces. Herein Marx finds the basic contradiction of the capitalist 
mode of production which tends constantly to upset the harmonious 
development of production. Capitalist production is continually engaged in 
the attempt to overcome this barrier of harmony, but it is inherent in it 
that it overcomes it only by means which again place the same barrier in its 
way in a more formidable size. The solution, therefore, has to be forcibly 
brought about by a breakdown which through the destruction of values 
and the disemployment of resources works toward the restoration of the 
objectively balanced relations. The inevitability of crisis is thus unfolded 
out of the second of the basic characteristics of capitalism. 

There still remain many a link before we come even to the point of 
concretion where Marx left off.24 But we have traced far enough Marx’s 


elpid, lll. Ds, 008: 

*4 For instance, with the appearance of interest-bearing capital, the above movement 
sublimates itself into the simple process of M-M’. Then the movement of M as money capital 
develops its own autonomous laws and does not remain entirely passive to the movement of 
an individual capital each individually determined through the maximization principle and the 
given material conditions. Further on, the developement of credit mechanism increases the 
degree of freedom with which component units of social reproduction can move about. It lends 
wings to them, partly aggravating and partly rectifying the disequilibrating tendency. 
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method of developing the concrete from the abstract, so that we may now 
appraise the contrasting aspects of the two theories under discussion. 


III 


It may be said, as was suggested earlier, that Professor Schumpeter’s 
approach was from business cycles to capitalism whereas Marx’s was the 
reverse, from capitalism to business cycles; and it may be maintained on 
that ground that their theories are largely complementary and that 
whatever differences there may be between them have to be discounted in 
view of the historically different intellectual milieus and the different 
apparatuses of analysis. However, the point of contrast thus far indicated 
are sufficiently far-reaching not to preclude the possibility of conflict 
between the two theories. As a preliminary to the formulation of a 
basic distinguishing feature, if any, between the two, we may enumerate 
first a number of specific contrasting points on the commensurate plane 
which flow rather obviously out of our exposition above. 

(1) Professor Schumpeter works on the hypothesis of an intermittent 
*“force”’ impinging on the otherwise stationary process, whereas Marx leaned 
more on the hypothesis picturing cycles as akin to self-perpetuating waves 
of adaptation.” 

(2) Related to the above is Professor Schumpeter’s tendency to regard 
the business cycle as a primary and logically pure phenomenon which 
manifests itself on the surface of complex reality only as a tendency. 
Marx, in contrast, regarded it as a projection, on a restricted plane, of 
varied complex phenomena, basically conditioned by, but so remotely 
separated from, the essential characteristics of capitalism that intermediate 
links of explanation were not amenable to nice theoretical formulation. 

(3) Another contrasting point may be cited as regards the dating 
of the historical beginning of the cycle. Professor Schumpeter goes as far 
back as the occurrence of credit creation. Marx’s criterion is much 
more structural. He writes: 


““This peculiar course of modern industry (a decennial cycle interrupted by 

2> Cf. ‘*As the heavenly bodies, once thrown into a certain definite motion, always repeat 

this, so is it with social production as soon as it is once thrown into this movement of alter- 

nate expansion and contraction. Effects, in their turn, become causes, and the varying 

accidents of the whole process, which always reproduces its own conditions, take on the form 
of periodicity.’’ (Capital, I, Torr ed., p. 647) 

As Engels phrased it: ‘‘ Every element which works against a repetition of the old 
crises, carries the germ of a far more tremendous future crisis in itself.’’ (Capital, III, p.575, 
fn) 

Also cf. ‘‘A crisis is always the starting point of a large amount of new investment. 
Therefore it also constitutes, from the point of view of society, more or less of a new material 
basis for the next cycle of turnover.” (Capital, II, p. 211) 
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smaller oscillations), which occurs in no earlier period of human history, was | 
also impossible in the childhood.of capitalist production. .. We begin to witness | 
that ever-recurring cycle only when mechanized industries thrust their roots | 
deeply in the national economy and began to have overwhelming influence 
upon it, and through such development foréign trade acquired more prominence | 
over internal commerce, leading to the extension of world market over wide | 
areas of America, Asia, and Australia, and also when the number of mutually 
competing industrial nations grew fairly large.’’ 6 


He considers these conditions to have been more or less satisfied around 
1820.27 | 

In the final analysis, however, these points of contrast, though sig- | 
nificant in themselves, are corollaries of the difference which is more | 
fundamental. This difference, in short, lies in the extent to which the | 
distinctive implications of capitalist society are explicitly brought out and 
the manner in which they are made responsible for the phenomenon of 
business cycles. To elaborate on this point, it will be convenient to avail 
ourselves of the language used by Dr. Lange in comparing Marxian 
economics with modern economic theory.*® He formulated the problem in 
terms of data and variables in economic theory, contending that Marx’s 
success in long-run prognostications was due to his particular attention to 
the treatment of his data. Or, phrased otherwise, Marx regarded as 
variables of his system that which is generally considered as “given” 
data by modern economists. To a degree, such a contrast holds true 
between Marx and Professor Schumpeter. However, it is quite possible 
that two theories with differing. horizons come to the same thing when 
logical distillation is carried through. Conflict in theory exists if one 
contends a certain system of variables, A, B, and C, to be sufficient for 
the explanation of a certain phenomenon, while the other insists that 
another variable D is necessary for the explanation of the same phenomenon. 
Marx’s explanation of business cycles depended on the inclusion of certain — 
institutional factors into the category of variables the inclusion ~ 
which is not essential for Professor Schumpeter’s explanation. Not to 
make explicit the specific institutional characteristics of capitalism was, 
for Marx, to give up the very task of explaining the phenomenon of 


*6 Capital, I, Torr ed., p. 647. The second sentence in this quotation does not seem to 
appear except in the 1873 French (Marx editing) and the 1935 Russian editions of Capital, 
but is reproduced in Das Kapital, II], The Marx-Engels-Lenin Institute edition, Nachtrage 
zum I, Band. ‘‘America’’ is omitted from this last source, but is apparently to be found in 
the Russian edition according to Varga’s World Economic Crises, I, 1937 (in Russian), p. 4. 
The French edition (Paris, 1873) was not available for consultation. 

*7 In speaking of the decade of the 1820’s in his preface to the second edition of Capital (Vol. 
I), Marx wrote: ‘‘ Modern industry itself was only just emerging from the age of childhood, 
as is shown by the fact that with the crisis of 1825 it for the first time opens the periodic 
cycle of its modern life.’’ (Capital, I, Torr ed., xxiii) 

*8 Review of Economic Studies, June 1935. 
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business cycles. Professor Schumpeter, on the other hand, carries out 


first the process of abstraction on capitalist process the abstration 
which would, according to Marx, necessarily involve the throwing away 
of those elements which are responsible for crises and then loads the 
responsibility for cyclical phenomena, not on the institutional characteris- 
tics, but on the act of innovation which in itself transcends the institutional 
specificity. 

In conclusion, it must be stated that the Professor Schumpeter’s edifice, 


though supported and embellished by countless references to concrete details 


of capitalist society, reduces itself logically to a theory which falls short 
of establishing a necessary connection between capitalism and business 
cycles, whereas the spadework which Marx carried out a century ago 
remains unchallenged and little improved. On the occasion of discussing 
the significance of Marxian economics for present-day economic theory, a 
modern economist said not so long ago: 

“Tn so far as the general methodological principle is concerned any effective 
extension of a theoretical system beyond its old frontier represents a real 
scientific progress.’’ 29 

It is in this light that we have re-examined the two authors who are 

coincidentally joined in 1883 by one’s death and another’s birth. 


Ww, Leontief, American Economic Review, March 1938, Supplement, p. 8. 


CONDITIONS FOR DIRECT TAXATION* 


By Motoxazu Kimura 


Professor of Public Finance 


I. Tax Ideals and Tax Systems 


There are many kinds of tests or norms for judging the propriety of | 


tax systems. But it is usually very difficult to decide which would be 


the most appropriate. Principles of taxation, to a large extent, are the | 
product of philosophy, social and political. It is not part of the empirical | 


sciences, but of metaphysical inquiry to deal with the principles of taxation. 


Many modern writers, for instance, seem to have accepted the ‘‘ ability | 
to pay principle,” but a few considerations will show the concept “ability” | 


6 


is not always apparent. A precise interpretation of “‘ ability” would at 
once give rise to considerable differences of opinion, since ‘“‘ ability,” as 


we shall see hereafter, depends upon various factors, of which the relative | 


weighting differs widely according to each interpretor. 


Many different methods of measuring ‘“‘ability” have been presented - 


both in theory and practice. If, for example, the solidity of income 


sources is to be taken into account in measuring the ability to pay tax, © 


the ‘‘earned” income from labour must have much less “ability” than 
the “‘unearned” income, say, from land does. But when the continuity 


of income sources should be reckoned as a decisive factor, the ‘‘ unearned” — 


income arising from a temporary success in a vicissitudinous trade will 


properly be thought to bear a lesser tax burden than the “‘earned” 


income continously derived from labour. 
If, however, these examples are not persuasive enough to show the 


difficulty in estimating ‘‘ ability,” we can mention an example of much _ 


practical importance. When a heavy tax burden tends to impair the 
diligence of the well-to-do people to such an extent as to prevent the 
desired formation of national capital, what will take place? 

Some writers, facing this fact reluctantly or willingly, declare that 
the ‘‘ability”” principle should concede to practical necessities, or that it 


should be adjusted by other “‘ principles” such as ‘‘ expediency,” or ‘‘ the q 


* This paper is written on Dec. 24, 1951. 
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least cost of collecting taxes” principle. Some other writers wish to be 
true to their ability principle, declaring that the ability to pay tax of 
those wealthy people who do not consume but save their income or wealth, 
should be considered comparatively less than that of those who consume. 
The former attempt naturally brings about the problem of how to decide 
the priority between multiple ‘‘ principles,” while the latter solution, too, 
meets the troubles arising from the different opinions with regard to the 
estimation of saving. 

Those who are aware of these difficultiies try to arrive at a solution 
in such way that the fiscal purpose of taxation should necessarily concede 
to the higher purposes of society or State. It is often emphasized that 
capital formation is a prerequisite not merely for a satisfactory tax yield, 
but also for the entire national economy or society, and in consequence, 
the ability principle should be limited by the principle of capital formation, 
or of national welfare. 

If this solution be approved, the ability principle would become one 
of the corollaries derived from the most general purpose, whose precise 
determination will by itself cause further complicated problems. 

Such being the case, it is hardly possible to maintain any ideals or 
principles of taxation as being perfectly free from criticism made from 
the standpoint of empirical sciences. In some cases, however, theorists 
pretend to reach an universally appropriate conclusion with the statement 
that taxes must be constructed so as to ‘‘minimise the social aggregate 
sacrifice,’ — a statement of as yet entirely abstract character. This formal 
principle is, no doubt, universally approriate, just because of its formal 
character ; but we at once come up against many difficulties in measuring 
“the aggregate sacrifice,” and in deciding what methods of taxation can 
best realize the principle. 

Nevertheless, we should observe that there is another aspect of the issue. 

It is, indeed, illogical to assert some tax ideals as universally objective, 
but this will hardly deny the fact that tax ideals have exerted a far- 
reaching influence upon the actual formation of tax systems. Tax ideals 
have often become, and can become, a kind of social factor hardly to be 
ignored. Adam Smith, for example, with many of his influential successors, 
played a significant réle in the formation of English fiscal policy and 
system. Likewise, Adolph Wagner and his school have had a great 
influence in formulating German taxation, as we shall see later. 

Apart from examining the theoretical consistency of the principles of 
taxation, we can assert and trace the influence of tax ideals upon the 
systems of taxation. At the same time, however, we have to take into 
account the reverse influence of the actual tax systems upon the ideals 
Or principles of taxation. Both the ideals and systems are interdependent 
and interact on each other. 
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In this article, it is not intended to explain the principle of taxation) 
as such, nor to demonstrate any solution for the problem of priority) 
between multiple principles. The main problem discussed here will be the 
relation between the tax ideals and actualtax systems. In other words}! 
the intention of this article is to consider social and economic conditions) 
for the realization of the tax ideals. In this case, tax ideals should be} 
dealt with as one of the social factors objectively explained. We can) 
thus refrain from arguments that might induce us to deal with metaphysical) 
problems. | 


Il. Zax Ideals and Direct Taxes 


Despite many difficulties in measuring the ability to pay, and notwith-} 
standing the difference of opinion as to how to weigh the relative} 
importance of the factors upon which ability depends, many writers on} 
Public Finance and taxation have reached a considerably wide agreement} 
in requiring that taxation, in some way or other, should be in accordance} 
with the ability principle. Again, in spite of insufficient determination} 
of the concept ‘“‘ability,” the ability principle has now become one of the} 
most powerful principles in advanced countries. | 

Admitting that the ability principle is the prevailing one as compared } 
to which the actual tax systems of any country, as a whole, satisfy this] 
principle? Naturally, an exact method will not be available. In this | 
respect, opinions differ, and many factors are involved in considering that} 
extent. | 
But there can be no doubt that the ratio of direct tax revenue to} 
indirect tax revenue, other things being equal, should be taken into | 
account as a decisive factor in the valuation of the tax system as a} 
whole. If we are informed of the ratio of direct/indirect tax revenue, | 
we are able to obtain some notions about the propriety of the tax systems | 
cocerned. It seems to have been widely accepted that direct taxes, | 
from the point of view of the ability principle, are superior to indirect taxes. } 

The following is a pertinent example. 

Prof. C. S. Shoup in his Report on Japanese Taxation states as follows: | 


“The ratio of direct-tax revenue to indirect tax revenue is a rough indication | 
of the extent to which the people are conscious of their tax obligations. It | 
also usually shows whether the system as a whole is reasonably fitted to in- 
dividuals’ differing degrees of ability to pay. Direct taxes can be so fitted, in | 
general ; indirect taxes, usually not.” 


After remarking the ratio in Japan which was 54-46 in the national 


per = 


rs 
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budget, and 37-63 in the local in 1949-50, and the ratio in the United 
States that was 80-20 in the Federal Government, and 70-30 percent in 
the total federal, state and local tax revenues in 1947, he continues : 


“This 50-50 ratio for the entire tax system is not particularly remarkable ; 
it indicates a position somewhere betwheen what might be expected under the 
older types of tax system and the one that has developed in the United States 
under the pressure of War.’’ 


As the Shoup recommendations cover almost all the problems of 
Japanese taxes and taxation, from major principles to minor items 
concerning tax administration, and not always consistent with the ability 
principle, it will be going too far, if unreasonably great emphasis is laid 
upon these brief citations. However, it is worth noting that the formal 
Report supported to some extent the ability principle, and acknowleged 
the merit of direct taxes, though with necessary reservations, fitted to 
satisfy that principle. 

But is it alway true that indirect taxes do not accord with the ability 
principle? Are direct taxes everywhere true to it? If not, what kind of 
direct taxes should be levied in order to meet the ability principle ? 

Before answering these questions, a brief survey of the terms “direct” 
and “indirect” taxes will be necessary, because there are writers who 
reject this classification. As Prof. Bullock proved, we can enumerate 
more than a dozen different meanings of the terms ‘“‘direct” and “indirect” 
taxes.' But three out of these different meanings are outstanding. The 
distinction, firstly, related to the method of tax collection. On collecting 
taxes, if a list or roll is used, the taxes are called direct. Secondly, taxes 
are classified either as “indirect” or “direct” according to whether they 
shift from tax-payers to others, or not. Thirdly, the will of legislators is 
related to the classification. These three distinctions do not precisely cover 
each other, and have defects respectively. 

The first distinction is rather technical. To take an extreme case, 
the tax on Japanese sake (liquor) is assessed and collected through the 
lists, and yet it would be incorrect to classify it as ‘‘direct.” The second 
classification was for the first time introduced by the French économistes 
who tried to ascertain the possibility of tax-shifting from the point of 
view of their unique doctrine. But the shifting process was soon proved 
not to be inherent in taxes. For example, the land tax was considered 
by the physiocrats, and, to some extent, by Adam Smith, as a sole tax 
which does not shift, but it was soon argued that it might be shifted from 
landowners to capitalists or labourers, as the case may be. The third 
classification has been popularized largely by John Stuart Mill. He said, 


1 Full treatment of this subject is contained in C. J. Bullock, ‘‘ Direct and Indirect Taxes in 
Economic Literature,’’ Political Science Quarterly, XIII (1898), pp. 442-472. 
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‘A direct tax is one, which is demanded from the very persons who, it is 
intended or desired, should pay: Indirect taxes are those which are demanded 
from one person in the expectation and intention that he shall indemnify 
himself at the expense of another.’’ 


But this theory, too, is open to valid objection. In the first place, it 
is often difficult to determine the mode of incidence, and, in the second 
place, it is also difficult or impossible to decide beforehand where the will 
of legislators exists, a matter not always possible to be read accurately in 
the law. 

In this manner, the value of the terms “direct” and “indirect” has 
frequently been called in question. Thus, Prof. Walter Lotz criticizes 
the distinction, saying that ‘‘as it is used in some tax-laws and party 
programmes, it is not useful in the science of public finance.”* Similarly, 
Prof. Harold M. Groves insists that “the classification of taxes as direct 
or indirect is of no great significance, except that in the United States it 
may have much influence in determining the constitutional validity of a 
tax.”* And Profs. Shultz and Harris even assert the entire insignificance 
of the classification, saying that ‘‘such confused and contradictory usage 
has robbed the terms ‘direct’ and ‘indirect’ of any value they might 
have had in fiscal economics.”* 

Of all these negative arguments, Prof. F. Terhalle’s conclusion seems 
impartial. He says: because it is far from being “‘eindeutig” (apparently 
evident), it must be used carefully.° Difficult as the clear distinction 
between direct and indirect taxes may seem, no one can deny the difference 
that exists, say, between taxes on property and income, and those on 
commodities, collected from the producer or dealer. In any classification 
there are always boundary-line cases. This, however, does not mean that 
it loses its validity, nor does it mean that boundary-line cases may 
well be left untouched. So far as the ratio of direct tax revenue to 
indirect can be regarded as the indicator of the fitness of tax systems, the 
classification must be clearer than now. 

A clearer distinction is needed more keenly when we use the ratio in 
an international comparison as attempted by the Shoup Mission, than 
when we use it in comparing systems of different periods in the same 
country. But the further treatment of this problem would exceed the 
range of this article. Returning to the main issue, we should consider 
again to what extent will the ratio of direct to indirect tax revenue be 
of use in estimating the system as a whole. ; 


2 J. S. Mill, Principles of Political Economy (Ashley’s edition, 1917), p. 748. 

5’ Walter Lotz, Finanzwissenschaft (2. Aufl., 1931), p. 290. 

‘ Harold G. Groves, Financing Government (revised ed., 1945), p. 51n. 

§ William J. Shultz and C. Lowell Harris, American Public Finance (5th ed., 1949), p. 198n. 
° Fritz Terhalle, Lehrbuch der Finanzwissenschaft (1930), p. 138f. 
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No matter how rough an indicator the ratio may be, if once it is 
ecognized as an indicator, and if, according to it, the 50-50 ratio for the 
ntire Japanese tax system, as the Shoup Mission declares, should indicate 
‘a position somewhere between what might be expected under the older 
ype of tax systems and the one that has developed in the United States...,” 
s it really possible to provide satisfactory explanations of the following 
igures ? 


Table 1. Amount of Direct Taxes, Indirect Taxes 
and Other Taxes of Selected Countries 


Beray ational Direct Taxes Indirect Taxes Other Taxes 

Amount % Amount % Amount % Amount % 
esi) + 60,321} 100.0] 51,489] 85.4 6,945} 11.5 1,887 3.1 
oan s 4,015 | 100.0 2,247 | 56.0 1,581 39.4 187 4.6 
‘ee 1,685,200 | 100.0} 565,000 33.5 | 249,400 14.8 | 870,800} 51.7 
Fioeoy hike 16,170 | 100.0 5,671 35.2 4,636 | 28.6 5,863 | 36.2 
PSD) ae 10,067 | 100.0 2,243 | 22.3 4,115 | 40.9 3,709 | 36.8 
Ay Yen 557,591 | 100.0} 299,554 53.7 | 248,970 44.7 9,067 1.6 


If we admit the view contained in the Report, it would be inferred 
rom the figures that France, Italy and Germany have “‘ older types of 


” 


ax system, while Japan and-England alike are nearly in the same stage 
f advancement. To my regret, we are not in the position to gain access 
o the full information of the world outside Japan, and are especially not 
cquainted with the real circumstances of the continental countries of 
‘urope. For this reason, it is difficult to form a decisive estimate of this 
nference, but, nevertheless, our experience leads us to the view that the 
apanese tax system has certainly not made such a great advance during 
he war as the alleged indicator would imply (Figures will be shown on 
age 162); and that the tax system in Japan has never been working, nor 
s working, so efficiently as it has been, and, I believe, is, in England; 
nd moreover that ‘‘older types of tax system” in European countries 
nay have been, and may be more in accordance with the ability principle 
roperly interpreted than the ‘‘ intermediate” type of tax system has been, 
nd is, in our country. 

I may be accused of flimsy arguments. But these argument, to some 
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extent, relate to the issue that the ratio of direct to indirect tax revenue 
should be considered a rough indication of the advancement of the tax 
system. The problem is: ‘‘ how rough is it?” 

This problem will not be answered before.we have some notions about | 
what the ability principle expects, or requires from direct taxes. Expec- 
tations or requirements of the ability to pay principle, however, as a 
matter of course change with the development of the economic, social and 
political structure of society, while the concept ‘‘ ability” is affected’ widely 
by these changing expectations or requirements. In order to do justice to 
the problem, at least a rapid survey of historical development of expec-_ 
tations should be attempted by pointing out their close relation to the 
ability principle, which we may here assume as representing tax ideals. 
This done, we shall next treat of more concrete conditions for direct 
taxes by illustrating the recent developments in Japan. | 


III. Requirements of Direct Taxes 


Needless to say, the ability principle, so far as it desires to assert 
itself, is to aim at some particular taxes, or tax systems. It has already 
been indicated that the present-day ablility principle requires direct taxes, 
and such direct taxes as shall be illustrated later. But it is not always 
true to consider the ability principle inseparable from direct taxes. 

In the early stage of taxation, taxes had nothing systematical, and, 
in the main, the problem of legal competence of taxation arrested thé 
attention of the learned of those days. They, therefore, hardly recognized 
the difference between direct and indirect taxes. It was not until the 
middle of the seventeenth century that a great deal of controvercy about 
tax systems was provoked by the urgent cash demands of kings and 
princes. Despite differences of opinion, there was, on the whole, a re- 
markable tendency to support excise and custom duties as against direct 
taxes. Politicians and writers alike considered that those who consume 
commodities per se demonstrate the existence of the ability to pay taxes, 
and regarded the excise and custom duty on consumption goods as in 
accord with the ability principle. 

William Petty, one of the most excellent economists at that time, 
remarked that a man was actually and truly rich according to what he 
consumed. He was of the opinion that excise is the best way to raise 
money according to what he actually enjoyed without forcing the tax 
payers to pay from where there are no money, or to pay double or twice 
for the same thing.’ 


ae William Petty, A Treatise of Taxes and Contributions (Hill’s edition, 1899, Vol. 1), 
peas: 
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A great majority of mercantilistic writers in Holland, Germany, 
England and France generally supported indirect taxes. It may not be 
too much to say that, with a few important exceptions, the actual tax 
system, too, was developed in favour of indirect taxes. Naturally the 
advantage of indirect taxes was profoundly injured when the financiéres, 
as in France, farmed the indirect taxes. They caused ever-increasing 
vexations to tax payers with their intermediate exploitation. In spite 
of these exceptions, we are able to demonstrate, from abundant historical 
facts, that there was a particular period advantageous to indirect tax 
both in theory and practice. 

As modern capitalism devoloped from the stage of Friihkapitalismus 
to that of Hochkapitalismus, to use Werner Sombart’s terminology, the 
aspects gradually changed. Opportunities were provided for the improve- 
ment of direct taxes. In this connection, the theory of physiocrats was 
an emphatic protest against the mercantile system. Direct taxes, as 
mentioned above, were made much of as a clue for solving fiscal problems, 
but without much effect. Notwithstanding the objections of economists, 
tax system did not improve for a long time in France. 

Adam Smith, though influenced by Francois Quesnay, did not push 
his arguments to such an extreme as to dignify 1’impét unique. It is true 
that the ability principle, in reality, owed its diffusion to a large extent 
to him, but his opinion was eclectic. As is generally known, Adam Smith 
censured those indirect taxes mainly levied upon necessaries for being 
injurious to the poor people, acknowledging the regressive character of 
these taxes. At the same time, he did not allow taxes upon profits and 
interest on the ground that they would inevitably produce vexatious 
troubles between the taxation authorities and the tax payers. The land 
tax, house tax, custom duties upon imported goods and excise upon beer 
and other luxuries, according to Adam Smith, were the four best taxes 
permissible under ‘‘ the system of natural liberty.” 

If we carefully proceed along his arguments, we can even suggest 
that he was supporting ‘‘ progressive” taxation. For instance, he said 
*‘a tax upon house-rents would in general fall heaviest upon the rich; 
and in this sort of inequality there would not, perhaps, be anything very 
unreasonable.”* It would seem not impossible to take these words as a 
strong pfoof of his being an advocate of progressive taxes. 

Nevertheless, this is not true, for Smith was merely giving his concent 
to the progressive effect of a particular tax, which, to follow the modern 
usage, was levied according to the external sign of income or property. 
He would by no means accept progressive taxation requiring an “‘inquisi- 
torial” inquiry into the net income and property of each earner or owner. 


®* Adam Smith, Wealth of Nations (Modern Library ed.), p. 794. 
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Inquiry into books and other materials, as is generally performed by the 
present day tax authorities in order to ascertain the real income or wealth, 
would, in his opinion, do grave injury to the natural course of economic 
progress. The essential problem for him~was to keep free competition | 
from any arbitrary taxations. Hence, his was not the intention to | 
substitute direct for indirect taxes at the expense of the taxpayers. 

According to A. Smith, the ability principle is, indeed, to some 
extent, related to income or revenue rather than expenditure, but this ! 
did not mean that taxes should always be levied directly, not to say, | 
progressively. Hence, even when direct taxes were preferred to indirect | 
ones, it was because direct taxes were considered suitable from the viewpoint / 
of taxing im proportion to ability. } 

Taxes should as much as possible be in proportion to income or j 
property, and the taxation authority should refrain from an “‘ inquisitorial” | 
inquiry. Such was the leading idea of Smith, and, of his followers. 

The leading idea of the classical school had been gradually accepted | 
and put into practice to a certain extent, but the actual systems of taxation 
were often greatly deformed. For example English indirect taxes upon 
necessaries were mostly kept untouched during the 1830’s on account of } 
the hasty repeal of the income tax which the government had made use 
of during the Napoleonic War. 

In spite of the Smithian recommendation, indirect tax revenue had | 
been greatly increased during the first quarter of the nineteenth centnry. 
It showed the amount of 40 million pounds as compared to 25 million } 
direct tax revenue. The income tax was usually rejected except in case | 
of a national emergency. Parliaments, when they introduced it in an 
emergency, were always prepared to annul it as soon as possible, regardless 
of the abundant revenue demonstrated in war time. An income tax 
aroused detestation in general because of its arbitrariness. 

Meanwhile J. S. Mill for the first time made a not insignificant step. 
towards the subjectivist interpretation of the ability to pay tax; his equal 
sacrifice theory made a clear distinction between the “earned” and 
“‘unearned” income. But his opinion was also eclectic. J. S. Mill, on | 
the one hand, admitted that the progressive income tax was ‘“‘apparently 
the most just of all modes of raising revenue,” but, on the other hand, 
faithfully reflecting the prevailing opinion of his days, could not extricate 
himself from the traditional views in arguing that direct taxes on income 
should be reserved as an extraordinary resource for great national emer-— 
gencies. Moreover he added that the progressive income and property tax 
would favour extravagant at the expense of the prudent, diligent and 
economical person; the income tax above all would, in reality, be unrea- 
sonable owing to the impossibility of ascertaining the real incomes ‘in 
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the present low state of public morality.’” 

Apart from the occasional formation of a progressive (that is to say, 
degressive) income tax, deliberate progressive taxation in England was not 
brought into being until 1894, when the inheritance tax became law. By 
this time Mill’s equal sacrifice theory had greatly been reinforced by the 
marginal analysis of the seventies. An accurate interpretation of ‘‘ ability,” 
it asserted, had to take into account the fall in the marginal significance 
of money as income rises, so that even an ‘“‘equal sarifice” of income 
would call for progressive rather than proportional taxation, though the 
interpersonal measurement of marginal utilities aroused another difficult 
problem. 

Thus the progressive income tax finally found its way into the British 
tax structure in 1909. But we should remember, this was not the first of 
all progressive income taxes. 

Adolph Wagner and his school had been making an energetic effort 
in propagating the idea of progressive direct taxation before English 
Liberals admitted it. They called for progressive taxes in order to 
redistribute income and wealth among the members of a society from the 
state socialistic viewpoint. Their keen desire to demonstrate the superiority 
of progressive taxes on income was not only stimulated by state socialistic 
ideals, but also by the necessity to allot to the Prussian Government an 
independent source of revenue for which it had no need of competing with 
local units. For this reason they elaborated the concept ‘‘ Einkommen” 
(income at large) distinguished from ‘‘ Ertrag ” (income separately considered, 
namely wage, rent, profit, interest and so on). 

In 1884 Gustav Schmoller!® elaborated the concept ‘‘ Einkommen.” 
“ Einkommen,” considered as expressing the ability to pay tax, had to be 
related to, and subject to, its earners, large or small, according to the 
different circumstances of each taxpayer. Taxes upon rent, profit, interest, 
etc. should be separately collected without making allowance for different 
circumstances of the recipients, so that the land, house or capital affording 
the same value of rent or profit would bear the same amount of tax, 
regardless of whether the recipients were rich or poor, whereas, in the case 
of the income tax, one should compute all the revenues synthetically, 
no matter from what sources they may arise, as regards every recipient, 
and apply different rates of the tax after making necessary allowances 
or deductions according to different cases. 

The idea of progressive taxation thus developed by German writers 
crystallized into the Income Tax Law in 1891 in Germany, about fifteen 


® J. S. Mill, Principles of Political Economy (Ashley’s ed.). 

* Gustav Schmoller, ‘‘Die Lehre vom Einkommen in ihrer Zusammenhang mit der Grund- 
prinzipien der Steuerlehre,’’ Zeitschrift fiir die gesammte Staatswissenschaft, 19. Jahrg. Heft 
1, pp. 1-88. 
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years earlier than in England.’ This fact, however, did not in the least} 
mean the greater advancement of the German tax system as a whole, |} 
compared with the English system, for the greater part of financial) 
revenues of Germany was still depending upon’ custom duties, excise and} 
the profit from public railway enterprise. 


now we find everywhere such a high rate of progression as seems to 7 
confiscate the whole income or property (in case of the succession duty is 
above a certain limit. 

From this brief survey of the historical development of taxation, we! 


the relatively later period of capitalism. 1 
The ability principle has changed from the principle of proportional | 
taxation to that of progressive taxation and has contributed to the for- 
mation of a high rate of progression as mentioned above. This change, | 
in my opinion, corresponds largely with the actual development of capi-}) 
talism. | 
Before arguing the point, it must be ascertained that the ability 
principle, objectively observed, tends to have a preference for direct } 
taxation, because only direct taxation can properly be thought to be} 
indispensable for meeting various requirements derived from the ability | 
principle ; firstly, exemption of minimum cost of living ; secondly, allow- | 
ance for personal circumstances of the taxpayers; thirdly, consideration | 
for the difference of income sources; lastly, but not least, the application | 
of progressive rates of taxes to higher incomes and properties. 
These requirements have not merely been introduced by the efforts 
of theorist to improve the status quo, but, were greatly stimulated by the | 
unequal distribution of income and wealth which has grown in extent } 
with the progress of capitalistic methods of production. / 
According to Josef Kaizl,’* there are four factors which have a. 
significant effect upon the formation of tax systems. Firstly, the size | 
and continuity of public expenditure; secondly, the economic conditions | 
and relations of the people; thirdly, political and fiscal power, and the 
ideals, political or ethical, which the power occasionally chooses ; fourthly, | 
the range of the executive as well as the tax collecting technique. Kaizl 
regarded the third factor as decisive. But fundamentally considered, the 
first factor should be of the greatest importance, other factors being 
regulated by the economic conditions and relations of the people. 
The modern economic system, called capitalism, has many distinct 


11 By the way, Japan, mainly influenced by the German verte introduced the modern in-_ 
come tax with graduated rate from 10% to 55% as early as 

2 Josef Kaizl, Finanzwissenschaft (iibersetzt von Alois pra Wien, 1900-1901), Bd. I, 
pp. 136-157. 
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; features, which can exemplarily be seen in the activities of a joint-stock 


company. Joint-stock companies are the miniature of capitalism. We 
see there a tremendous accumulation of capital with the application of 
most advanced technologies, creating employment for a large number of 
people who are being deprived of their means of livelihood except labour 
power. 

Under the capitalistic system, a great progress in productive power 
may usually be seen, while the split of society into classes of those who 
have and those who have not, usually takes place concurrently. The 
spirit of rationalistic computation with adventurous profit-making becomes 
more and more prevalent. The freedom of the people, though formerly 
praised for emancipating humanity and productive powers, is gradually 
limited in reality to that of the big business men who can well afford 
capital expenditure. Owing to the keen competition in markets, at home 
and abroad, capital tends to be concentrated with accelerating speed. 

Thus it follows inevitably as a natural consequence of free competition 
that capitalism develops to a high degree of maturity and continously 
becomes more monopolistic. Under the system of capitalism, this is 
generally true even in agricultural production. The separation between 
business and household must be a general rule even in rural life, if the 
capitalistic method of production is to be carried through. 

The immense accumulation of capital and wealth, on the one hand, 
and the ever-increasing discrepancy between the rich and the poor, on the 
other hand, also account for the rapid growth of social policies, many 
of which are aware of the fact that money makes money without any 
particular sacrifices or efforts on the part of money-makers. 

Hence, the act of saving, for an instance, previously considered highly 
respectable, is now often condemned as deepening the unequal distribution 
of income and wealth among the members of a society. 

Progressive taxation supported by the advocates of the ability principle, 
it should be observed, is representing these tendencies. 


IV. General Conditions for Progressive Taxation 


As explained, progressive taxation and monopolistic capitalism go 
hand in hand. If it is permissible to say that indirect taxes were the 
ideal taxes at the early stage of capitalistic development, and that propor- 
tional taxes were appropriate to the second stage of capitalism, progressive 
taxation may be said to be proper for the last stage of capitalism, i.e., 
for Spdtkapitalismus, to use Sombart’s terminology. In this stage of 
development, public expenditure cannot be met without relying upon the 
progressive taxation because of the unequal distribution of wealth and 
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income. Facing the fact that the great part of wealth and income is 
accumulated in an intangible form of valuable papers such as securities, 
bonds and shares, one must contrive a rather complicaded but workable 
mechanism, which will enable us to know the real incomes and properties 
independently of the external signs of them. 

However, the will to accord with the principle is one thing, and the 
real possibility to achieve the will is another. Needless to say, a tax 
system as a whole may in reality show a limited application of the 
principle, even if direct taxes are, separately considered, sufficiently mag- 
nificient from the standpoint of the ability principle. Prof. Shoup, as was 
shown on page 151, suggested that the ratio of direct and indirect taxes 
revenue might be a rough indication of the extent to which the given 
purpose is achieved, but the problem remains with regard to the estimation 
of the ratio as an indicator. 

I believe that the above survey of the historical backgrounds will to 
some extent answer the question. Enumerating more concretely the general 
conditions for direct taxation — as supported by the adovocates of the 
ability principle of today —, I will consider the problem. 

In the first place, direct progressive taxation requires, above all, the 
exact computation of the amount of real incomes aud properties. But 
whether the exact computation~ and, accordingly, an accurate assessment 
can be made or not, depends entirely upon the degree of capitalistic 
develoment of an economic society. The direct taxation which the 
modern ability principle is aiming at can never be applicable to pre- 
capitalistic economy where business management and housekeeping are 
conexistent. All products in this case are not brought to the market. 
Hence, the “income” arising from the partly self-supporting primitive 
industry cannot adequately be estimated in terms of money, a part of 
products being more or less consumed without realizing themselves. Be- | 
sides, considerable difficulties in estimating the value of home labour also 
constitute a problem. If the value of home labour is beyond exact compu- | 
tation, the cost of products will not be distinct, which will make it hard | 
to distinguish profit from wage. 

Secondly, in order to allow exemption of the cost of living from 
taxation, there must be a relatively high level of national income. As 
has been explained, progressive taxation can be effective only when a 
society attains a high degree of development in productive power and 
shows great inequalities of wealth. If there were no discrepancy between 
the rich and the poor, the rate of progression would operate just in the 
same way as the proportional rate of taxes does. And if, in this case, 
the tax were applied even to a low level of income, it would endanger 
the life of a great majority of the members of a society. This problem — 
at once relates to the third condition. 
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Thirdly, the number of taxpayers should be adequately restricted, in 
order to make it possible to allow consideration for individuals’ differing 
degrees of ability to pay, and to make a necessary distinction between 
incomes arising from different sources. The restriction of the number of 
the taxpayers is necessary also for exactly ascertaining the real income. 
It cannot be computed without a rather complicated allowance for interest 
on debts, for depreciation on stocks and so on. If the number of the 
taxpayers is beyond a certain narrow limit, the marginal collecting taxes 
will surpass the marginal tax yield, giving rise to a variety of troubles 
and frictions. 

Fourthly, a system of information-at-source would be required, espe- 
cially when direct taxation is acompanied by self-assessment instead of 
collection-at-source (or withholding-at-source). It would be a lofty ideals of 
taxation if the voluntary compliance of taxpayers reaches so high a level 
as to render inspection unnecessary. But in reality correct self-assessment 
can be expected only by inspection, especially for incomes such as capital 
gain, dividends, etc., which are difficult to seize. Without a reliable 
system of information-at-source, direct taxes which do not rest upon 
external signs of income or property cannot operate adequately, and 
thereby an excessively hard strain will be imposed upon taxpayers com- 
pliance, or, if not so, the tax offices will be oppressed with a heavy 
burden in the re-assessment of returns without trustworthy information 
necessary for checking, and their re-assessment will inevitably raise com- 
plaints among taxpayers. 

Fifthly, as a condition for direct taxation, should be mentioned the 
development and spread of the art of bookkeeping, and the establishment 
of certified public accountants with a system of compulsory auditing, as 
well as the pervasion of the practice of using cheques in business tran- 
sactions. All these conditions are necessary for the adequate ascertain- 
ment of the amount of income or wealth, or for the information-at-source 
system. They, however, depend upon the general developments of capi- 
talistic economy. Bookkeeping is in its essence nothing but a child born 
in answer to capitalistic rationalism — to cite Max Weber’s and Werner 
Sombart’s words. 

The sixth condition for direct taxation is, needless to say, the exis- 
tence of an efficient tax collecting organization. This is true in the case 
of indirect taxation, too, but nevertheless direct taxation needs it more 
keenly, because the former is more delicate to be dealt with, owing to 
its lack of external standard. 

The seventh condition concerns more concrete problems, i. e. those 
of tax rates. They include a variety of questions concerning the mode and 
form of rate scales; the amount of basic exemption; that of allowance 
(credit) for dependents, and for earned income, if any; the limit of 
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deductions; the method of depreciation authorized in tax laws. Mere 
observation of rate scales would not lead anyone to any sufficient solution 
of the problem. It involves many considerations, which will soon be seen 
when we discuss it in relation to the actual-developments in Japan. 

The eighth point is that-within direct taxes there should be an appro- | 
priate interrelation with each other. This point, too, involves many | 
considerations, namely the relation between progressive and proportional | 
taxes; the weight of central taxation compared with local taxation; the | 
problem of double taxation, and so on. L 

We may be able to add other condition for ideal direct taxation, but | . 
on concluding this section, we wish to assert again with emphasis that the } 
most important condition is the objective development of capitalism into | 
maturity, with a series of remarkable phenomena such as mass production, | 
concentration of capital, especially in urban districts, unequal distribution | 
of wealth, predominance of intangible over tangible property, thoroughly | 
rational management of business, separation between ownership and manage- | 
ment, etc.. | 


V. Recent Developments in Japan 


- 


It is not too far to say that Japanese taxes and taxation since 1950 |) 
have been under the sway of the Shoup recommendations. As pointed 
out before, Prof. C. S. Shoup recommended that Japan should not have 


Table 2. Amount of Direct Taxes, Indirect Taxes and Other 
Taxes Compared (National Taxes)* 
(in millions of yen) 


Total Direct Taxes Indirect Taxes Other taxes 

Amount % Amount % Amount % Amount % 
1930 1,103 100 378 34.3 638 57.8 87 ee 
1935 1,114 100 421 35.0 688 las 94 7.8 
1940 4, 219 100 2,696 | 63.9 1,288 | 30.5 235 5.6 
1942 7, 529 100 |. 4,786 63.6 2, 347 31,2 396 nee 
1944 12, 863 100 8, 376 65.1 3,947 30.7 540 4.2 
1946 37, 438 100 21,332 | 57.0 14,260 | 38.1 1,847 4.9 
1947 189, 601 100 99, 409 52.4 82, 571 43.5 7,621 4.2 
1948 445, 956 100 222,744 49.9 190, 037 42.6 33, 176 Léa 
1949 636, 068 100 344, 374 54.1 243, 445 38.3 48, 249 7.6 
1950 peje ye iis) 100 304, 150 54.6 241, 932 43.4 11, 033 2.0 

557, 591 100 299, 554 53:7 248, 970 44.7 9, 067 1.6 


* Monthly Report on Finance (in Japanese), No. 20. 
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an “‘older type of tax system.” But the ratio of direct and indirect tax 
revenue in this country has displayed little change. Now let us observe 
the figures on page 162. 

Prior to 1930 the ratio had been more favourable for indirect taxation. 
The change started from the year of crisis in 1928, showing the ratio of 
28—72 in 1923 compared with that of 32—68 in 1928 and 34—66 in 1930, 
as shown on Table2. A remarkable change in the ratio was shown during 
the Sino-Japanese War preceeding the second world war, 35—65 in 1935 
and 64—36 in 1940. In 1944 the ratio was most favourable to direct tax 
revenue, reaching the high figure of about 65—35. 

This achievement was, however, for the most part due to the fact 
that under the pressure of war, consumption goods had successively been 
placed under governmental control, thereby exhausting the source of indi- 
rect taxes, while direct taxes were extended to an extreme. It follows as 
a matter of natural consequence that direct taxes, far from being able to 
achieve the tax principle, degenerated and became regressive before the 
end of the war. But, in spite of this, they were effective in restricting 
consumption and distributing public charges among the people, before the 
catastrophe in 1945. 

Referring to the conditions enumerated above, let us now consider 
whether these conditions for direct taxes can be found in this country. 

Firstly, cocerning the industrial structure, we must take into consi- 
deration that there still exist many pre-capitalistic factors. A great part 
of agriculture as well as an overwhelming majority of small manufactur- 
ing and trading enterprises are carried on under a pre-capitalistic manage- 
ment. Meanwhile, about 20 percent of national wealth was destroyed 
during the war and the dreadful crisis after the unconditional surrender, 
together with the policies of SCAP, dissolved the older industrial systems 
in every respect. Rehabilitation has been delayed by several causes not 
to be mentioned here. 

. Secondly, national income underwent a striking decline. War damage, 
loss of assets abroad, agrarian reform, enforcement of capital levy, 
dissolution of the plutocracy, restriction of concentration and monopoly, 
all these have had an equalizing effect upon the distribution of wealth 
and income, although the drastic inflation between 1945 — 1949 had an 
opposite influence. Inflation produced an extraordinary amount of unlaw- 
ful profits, and thereby accelerated the unequal distribution of wealth, 
but unlawful profits to a large extent have been concealed, so that the 
tax office has never been successful in seizing them. A great rise in prices 
caused an insufficient depreciation of capital. Thus the nominal rise and 
real fall in national income went hand in hand with a somewhat equal 
distribution of wealth. Engel’s coefficient was beyond 60 percent since the 
end of the war, and is even now beyond 50 percent, compared to 38 per- 
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cent, on an average, in the pre-war period, and at the same time, a pro- 
gressive rate, with a sharp rise in wages, has also generally been applied 
to small income earners, and the minimum standard of living has been 
greatly depressed. 

Thirdly, the number of taxpayers,-especially that of income taxpayers 
have tremendously increased owing to the inevitable extention of the range 
of income taxation. The following figures show how rapidly and drasti- 
cally it has increased. 


Table 3. Number of Income Taxpayers, Amount of Gross Income 
and Amount of Income Tax * 


Number of Amount of Gross Amount of Ratio of Tax 
Tax-Payers Income Income Tax to Income 
in thousands millions Yen millions Yen % 

1930 938, 925 2, 469 110 4.4 
1931 782, 814 2,023 85 4.2 
1935 941, 604 2, 489 109 4.4 
1940 4,079, 380 9, 260 867 9.4 
1942 7, 019, 850 157533 1,794 Le 
1944 12, 431, 518 27,017 3, 395 12.6 
1946 12, 315, 311 + 189, 423 275133 14.3 
1947 19, 782, 889 524, 714 111, 098 21.2 
1948 20, 534, 038 1, 412, 729 235, 164 16.6 
1949 21, 097, 705 2, 075, 289 334, 931 16.1 
1950 15, 771, 000 1,995, 146 259, 917 13.0 
1951 12, 683, 000 2, 063, 718 240, 169 11.6 


* Abstract of Tax Statistics of Japan, 1950. 


The figures in the second column include the number of those from 
whom income tax is collected at source, and the number of self-assessment 
returns is rather small, as will be shown later on page 169. They clearly 
show that the income tax reform of 1940, which in the main followed the 
English example of income tax system, had a great effect upon the change 
in the number of taxpayers. The number of taxed corporations has also 
increased from 36,750 in 1930 to 117,675 in 1948. It will at once be 
realized that this rapid increase in the number of taxpayers provokes an 
immense degree of inaccuracies. Though the income tax reform of 1951 
may be expected to produce favourable results with regard to the number 
of taxpayers, the number will not be sufficiently reduced to relieve the 
heavy burden of the tax offices. 

Fourthly, the conditions in regard to information-at-source in this 
country are far from satisfactory. In this respect the Shoup Report had 
reason to accord special attention to the problem how to deal with tax 
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evaders. But the valuable recommendations, such as the enforcement of 
the transfer of shares, the prohibition of anonymous deposits, etc. are not 
put into practice on the theory that such prescriptions would give rise to” 
friction in business transactions. In this manner, many tax invaders have 
been overlooked, while those who pay taxes at\source have no chance of | 
evasion. 

Although the budget amount of each tax was fulfilled by a behinds 
hand collection from tax delinquents, those who are subject to collection 
at source, namely wage earners and salaried people, must have carried a 
heavy tax burden throughout the inflation period. Table 4 will distinctly 
show the unequality caused by the inadequate tax administration for lack 
of a complete system of information at source. 

There is a distinct contrast between the efficient collection in the 
withholding system and the inefficient one in the self-assessed system. The 
ratio of the former usually surpasses the budget amount before the end of” 
the fiscal year. On the contrary, the ratio of the latter at the end of 
December does not reach a level as low as 11% in 1947, 33% in 48, and — 
41% in ’49. This fact is a concentrated expression of many things. Lack ~ 
of information-at-source, inability of tax officials, insufficient development 
of rational management, etc., in short, undeveloped capitalism together 
with influences of the war are,.I believe, directly responsible. | 


Japanese taxation was accused of relinquencies and evasions by the 
Shoup Mission in 1949, and the Ministry of finance accepted many of 
their advices. But curious to relate, developments since then are not 
favourable to those who pay taxes under the system of withholding-at- 
source. 

The estimated ratio of withholding income tax has gradually risen, 
as the following Table shows. 


Table 5. Budget Amount of Withholding and Self-Assessed 
Income Tax Compared 


Withholding Ratio Self-Assessed Ratio 
billions of Yen % billions of Yen % 
1947 19.8 29 49,2 71 
1948 61.2 33 122.2 67 
1949 129.5 43 170.3 57 
1950 98.3 40 150.3 60 
1951 105.0 47 117.6 bs 


These figures to some extent indicate that the tax offices have con- 
fined themselves to a simple method of collection without organized effort 
to improve tax administration, but at the same time they also show that, 
without adequate conditions, it is impossible to do justice to tax ideals. 
The respective amounts of 127.5 billion yen for withheld income tax and 
92.6 billion yen for self-assessed income tax in 1950 instead of the budget 
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figures of 98.3 and 150.3 billion yen, proves clearly the difficulty of self- 
assessment. 

As to the fifth problem, the Shoup Commission devised ‘‘ blue form 
returns” to mitigate taxpayers complaint against one-sided re-assessment. 
Under this system, a taxpayer, who registers with the Tax Office his 
willingness to keep accurate books and records, will be permitted to file 
his returns on a blue coloured form and will be assured of not being 
subject to re-assessment. At the same time, emphasis was laid upon the 
necessity of establishing a certified public accountant system. It is true 
that many efforts have been made in this direction, but without notable 
results. 

I shall mention a single example. The following figures show the 
number of those who wished to register with the Tax Office their willing- 
ness to keep books and records. 


Table 6. Number of Applicants for Blue Form 
Returns in June 1950 


Number of Taxpayers Number of Applicants Ratio 
A . thousands thousands % 
ommerce ee 
Manufacturing ANG se te 
Agriculture 3, 379.0 111.09 3.5 
Others 921.0 SF 1:4 
Total 6, 656.0 293.1 4.4 


Needless to say, the great majority of income taxpayers consists of 
wage-earners, salaried people, etc. who are largely subject to collection- 
at-source, and the figures of taxpayers in the above Table 6 may be con- 
sidered to be engaged in the main in business. Only seven business men 
out of a hundred, the Table shows, are willing to keep books and records. 
This is a striking but natural fact, due to the pre-capitalistic mode of 
small-scale business in this country. A more singular fact is that nearly 
a half of the corporations are not willing to keep the books required. 

Concerning the sixth condition, i. e., an efficient tax collecting organi- 
zation, our taxpayers have had bitter experience. In this respect, too, 
Prof. Shoup has given us valuable advice. But improvement will not be 
attained in the near future. The quality of work depends upon the quan- 
tity of it. The tax offices are. now up against many tasks which surpass 
their ability. I shall present a statistical survey of those who are engaged 
in taxation. Tax revenue officials number 59,311, upper and lower 
officials combined. The following figures show length of service. 
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Table 7. Number of Tax Officials Classified 
According to Length of Service, 1951 


Classification Number of Officials Classification Number of Officials 
Up to 1 year 3, 743 Up to 10. years 3, 632 

Up to 2 years 5, 314 -Up to 15 years 2,246 

Up to 3 years 16, 739 Up to 20 years 575 

Up to 4 years 11, 339 Up to 25 years 767 

Up to 5 years 1175 Up to 30 years 725 

Up to 6 years 4, 308 beyond 30 years 492 © 


Since 1949 there have been great efforts to improve the efficiency of the | 
tax revenue administration. The above figures show the results of these | 
efforts. Tax Offices are being reinforced by new officials: ‘Thus there are | 
more than 35,000. officials classified as ‘‘up to 4 years,” from which is | 
seen that, two years ago, about 28,000 officials were in the class ‘‘up to 
one year.” 

From the standpoint of school career, this circumstance is far from 
favourable. According to statistics not related here, a little more than 
2,000 officials are graduated from universities, and those who finished 
colleges or similar schools numbered about 9,000, while more than 42,600 
only finished middle schools. 

Seventhly, the rate scale of taxes is an essential item to be considered 
for ideal taxation, but, as shown above, this includes many important 
problems. Let us consider them without referring to details. 

As pointed out, the change in the ratio of direct to indirect tax reve- 
nue in favour of direct taxes in this country since 1940, was to some 
extent due to the income tax reform from the German to the English © 
type of taxation, introducing the standard and super rate. Since then, 
inflation has progressed continuously. As a result, tax rates operated more 
and more oppressively. The following Table will show this: 


Table 8. Income Tax on ¥1,200 Yearly Earned 
Income on the Basis of Prices in 1930 


Year Base Income Amount of Income Tax Ratio 
Yen Yen % 
1930 1, 200 : 0 0 
1935 1, 224 0 0 
1945 11, 810 3, 466 29.3 
1947 115, 790 44, 384 38.3 
1948 198, 710 54, 055 Pai i? 
1949 248, 020 68, 984 27.8 


Table 8, however, is upon the assumption that a wage-earner who had 
an income of yearly 1,200 yen in 1930 would have been given a larger 
income as prices rose, and thereby would have maintained the same level of 
living. It shows that the amendment of the income tax rate was usually 
too late to be in accordance with the rise in prices, and in this case, also 
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with wages. To be more accurate, it will be necessary to take into 
account the real figures, but the results will be enough to show the same 
tendency. As shown in Table 8, the oppressive operation was greatest in 
1947. Its after-effects linger to this day. 

By a recent amendment of the income tax, the base exemption is 
raised from ¥30,000 to ¥38,000, and the allowance for dependents from 
¥ 15,000 each to ¥17,000 each, rate brackets also being changed in favour 
of taxpayers. Therefore, the income tax upon average workers with three 
dependents, earning a wage of ¥15,000 monthly will be ¥716 (4.77%) 
instead of ¥1,417 (9.44%). 

But if we estimate the real value of ¥15,000 when prices have risen 
about three hundreds times from 1930, ¥ 15,000 will be worth ‘*¥ 50 
(¥ 15,000+300) in terms of 1930 yen. In the United States an average 
worker with three dependents earning $3,000 a year is expected to pay 
only $20 (0.67%). $3,000 being converted into ¥1,080,000, if taxed in 
Japan, would bear an income tax burden of more than ¥430,000 (40%). 

Such being the case, the direct tax, if its worth be appraised, should 
be moderate so as not to infringe that part of income which is necessary 
for maintaining the lowest standard of living. The following is an evident 
proof of the necessity of lowering the rate of income tax here. In 1949, 

the number of total income taxpayers, 


“oe Tis Ses Sed)" VIS OaR ae Re ee 7,737,000 (100%) 

Bi thiosetwno tiled returns). 0.5.05... cc .cetc lees. cece 6,689,000 (89%) 

NOE. SORE INORMeG | LAT 1 ple aR 6 a A 3,286,000 

those assessed without filing returns ............... 868,000 (11%) 

And in the same year, 

the total amount of assessment was ..........e.008 191,581 millions(100%) 
Rete RMT P AS TEDOLTEM 9.0.6 i leieas cocks cdsece ees ec eons 127,024 millions(66%) 
amount increased by reassessment ............s00005 65,557 millions(34%) 


For 1950, improvements were expected at the beginning of the fiscal 
year as follows: 
the number of total income taxpayers, 


Beli=—assesseGenWOUld DE <.diccleiscciuiccdacececcscsecccevee 4,266,000 (100%) 
DEPtMOSeMy OTe TELUTNS . pec lsseisécses bees oseceeeee 4,158,000 (97%) 
BANS CURTIS SG CUNCIE Soe iecscacccaiiec ble obdcbavccsessiecteceess 252,000 
those assessed without filing returns ............... 108,000 (3%) 

and similarly 
the total amount of assessment would be......... 100,600 millions(100%) 
PRO ORONIIE AS LEDOLLEK) cseveciceisiis.cncicecsveceesseees 81,987 millions(81%) 
increases by reassessment ..c....cessscscccccscscscccoes 18,613 millions(19%) 


Betraying these estimations, relinquencies were rather formidable in 1950. 
The total amount already collected by the end of Oct., 1951, is less than 
¥93 billions compared with the budget amount of ¥117 billions. 
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For 1951, too, the amount collected by the end of Oct. is only ¥ 24° 
billions (17.5% of the budget amount). This lamentable fact gives rise to | 
the further confusion of the taxation system. In this sense, a heavy rate | 
of direct taxation may be worse than indirect-taxes with a similarly heavy | 
rate even from the point of view of the ability principle. { 

As to the eighth problem of adequate interrelation between central 
and local taxation, etc. , there are many interesting developments. But | 
space is too limited to go further in this direction. . 


VI. Conclusion 


I have endeavoured to explain conditions necessary for direct taxa= | 
tion, to which the ability principle of today has given a particular quality. 
Examining the historical background of the principles of taxation as well | 
as the growth of the concept ‘‘ ability,” we reach the view that the con- | 
cept ‘‘ ability” does not necessarily require direct taxes. That the concept } 
“ability ’ combines best with direct taxes cannot be explained from the 
concept as such, but from considerations of the historical development of 
an economic society. at 

At the stage of early capitalism, the ability principle required indirect | 
rather than direct taxes. When capitalism came to its best, proportional } 
direct taxes were called for in the name of the same ability principle for | 
the sake of capitalistic freedom. Freedom of circulation of money and | 
goods is the highest ideal of progressive writer of that day. In spite of | 
the actual growth of progressive direct taxes in their older form of gra- 
duated degressive taxes (proportional taxes with exemption), which, in 
reality, were antecedent to modern progressive taxes, active advocates of — 
progressive taxation were not in evidence until the end of the nineteenth — 
century, when the idea gradually assumed its particular shape that the % 
freedom of business circulation should sometimes concede to the necessity ~ 
of mitigating the discrepancy between the rich and the poor. 

Partly reinforced by the Austrian marginal analysis, the equal sacri- 
fice theory finally called for the progressive instead of the proportional 
tax. But at the beginning, the degree of progression was limited for fear 
of falling into socialistic ideas, for many socialists decidedly advocated a 
radical progression to confiscate the wealth of the bourgeoisie. 

As the monopolistic tendency of capitalism appeared more and more 
distinctly, even the Liberals accepted progressive taxation. On the other 
hand, even when the idea of ‘“‘cheap government” betrayed itself in Eng- 
land by large public expenditure for colonial expansion, both Gladstone 
and Disraeli pretended to reject the income tax as an ordinary source of 
public revenue. . 
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The time arrived at last when the progressive income tax became 
necessary to cover financial deficits and to mitigate class antagonism. 
Direct progressive taxes were needed to reduce the indirect tax burden 
upon the labouring class, and redistribute wealth. The direct progressive 
tax was appraised not only for its productiveness, but for its desired result 
of wealth redistribution. Fundamental condition for direct taxation in 
advanced countries existed through the great progress in productive power, 
and the unequal distribution of wealth. This was one of the main points 
of this article. 

The next problem was to define more concretely the conditions neces- 
sary for direct taxation. 

This article enumerates eight conditions, each of which includes a 
variety of problems, and interrelates with each other. 

Lastly, I tried to examine the conditions in Japan. Conditions for 
an ideal direct tax, in my opinion, are premature in this country. The 
ratio of direct to indirect tax revenue, I admit, is to some extent useful 
for measuring the advancement of the tax system as a whole, but a mere 
change in ratio does not prove the direction of a tax system. A large 
revenue collected through an income tax sometimes oppresses the lowest 
standard of living. ] showed that in 1930 the income tax did not affect 
incomes of ¥1,200, while to-day, even after significant mitigation an 
income of ¥50 pays about ¥5 in taxes. 

The Shoup Report, from the standpoint of capitalistic freedom, took 
decisively unfavourable attitude to taxes on communication. The ability- 
to-pay of corporations, too, was theoretically denied from the same stand- 
point. 

But, if a heavy rate of income tax is maintained in place of the sales 
tax or taxes on textiles, the problem must be put into another light. 
Frictions and injustice~in tax collection will render the tax system as a 
whole unworkable, and the ratio of direct to indirect tax revenue would 
be reduced in its meaning and importance. 

Several important problems are consciously left untouched here. The 
inseparable relation between parliamentarism and taxation implies a_ poli- 
tical aspect of direct taxes. There is a close relation between the spirit 
of capitalistic rationalism and the system of government, and hence, that 
of tax administration, which is another problem deserving of a sociological 
study. But each of these problems would require another monograph. 


TWO KINDS OF LABOR MANAGEMENT 


By SHIGETAKA Monrr 


Professor of Industrial Management 


During and after the war the significance of labor management in — 
business and industrial organization has been generally recognized in Japan. 
The vast labor demand during the war period led to the adoption of 
a conscription system and other emergency measures, yet the utmost ef- 
ficiency of this half-forced labor was imperative. Under these circumstan- 
ces, the task imposed on business and industry was to devote themselves 
wholly to increased production. Labor management should naturally have 
been a matter of great concern, reliance being placed on increased 
efficiency of more or less forced labor, but actually this was far from 
general recognition. In order that labor be efficient, the morale must 
be stimulated and the will to work must be active. Only in so far as 
worker has the active will to work, can the problem of methods of the 
efficient utilization of man power be appraised. As conscripted labor did 
not always present basic conditions for such increased efficiency, labor 
management was, first of all, obliged to stimulate the will to work. 
Efforts connected with nationalistic movements beyond the field of business, 
lose the essential character of labor management but change to transcen- 
dental mental movements. The management of labor connected with 
the war-time industrisl patriotic movement was open to criticism. In 
consequence, ‘‘labor management as production management” was ad- 
vocated, but if one should make light of the problem of the will to 
work and merely deal with that of the efficient utilization of labor power, 
possible only on the basis of this will, there would eventually remain an 
important problem unsolved. 

When the patriotic movement disappeared with the termination of 
the war, the former labor management backed by this movement ceased 
for a time to be in action, being replaced by the labor union movement. 
Under the pressure of organized labor, with demands for increased wages 
and other problems, the necessity of labor management was felt, but its 
direction was far from clear. There was a period of hesitation, which was ~ 
ended by the imperative of rationalization. It seems, however, that the 
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true task of labor management has not yet been clearly understood, not 
only in Japan, but generally. What is then the task of labor management ? 
In relation to this we must distinguish two kinds of labor management. 
In order to make clear the general character of labor management, the 
historical development of business and industrial management should first 
be sketched. 


II 


It was in the Eighteen Eighties that the problem of the increase of 
efficiency became a matter of concern in the United States, developed 
into a movement. At that time there were signs of systematic soldiering 
spreading among factory workers, which would lead to serious inefficiency in 
production. The solution of this problem was imperative. It was considered 
that the systematic soldiering was due to the rate-cutting in the piece- 
rate system, which at that time was prevailing, and that the adoption 
of new wage incentive methods would be the best measure for countering 
the go-slow movement. This was an early form of advanced management 
developed by the efficiency or management movement and was called 
“ drifting management.” In other words, the movement found the principle 
of the treatment of labor problems directly in the increased efficiency of 
labor and devised new wage incentive methods for this purpose. The new 
methods were several gain-sharing plans as represented by the Halsey 
plan. These plans may be taken as the most advanced ‘“‘ drifting manage- 
ment,” which is called especially the management of ‘“‘initiative and 
incentive.” 

Drifting management aims at the increased efficiency of labor, but 
without taking up this-problem-from the inside. On the contrary, by the 
adoption of wage incentives it only outwardly and indirectly stimulates 
and encourages the increased efficiency of labor. It is easy to detect the 
weaknesses of this form of management in that the success of this indirect 
method depends solely upon the response of individual workers and upon 
the course of things. 

F. W. Taylor has struck out a new line in developing the efficiency 
movement, characterized as ‘‘ Scientific Management.” He laid stress upon 
the increased efficiency of labor directly and concretely, that is, from the 
inside. He believed the cause of rate-cutting not to be in the piece-rate 
system, but in the absurdity of rate-fixing. He attributed particularly to 
the absurd determination of ‘‘a fair day’s work,” which he intended to 
make more rational by the scientific method. If the task and rates are 
scientifically fixed, there would be no longer any rate-cutting, and according- 
ly the problem of systematic soldiering would solve itself. This is Taylor’s 
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view. However, the problem of scientic task-fixing is never possible | 
without standardization of work. Every effort toward standardization | 
led F. W. Taylor further to the establishment of a ‘‘ Science of Laboring,” | 
and thereby so-called scientific task-setting—came to the stage of reali- | 
zation. Every human operation, namely labor, contains an objective ( 
science; and therefore, only when this ‘‘ Science of Laboring” is discerned 
and established, the operation can be made objective and the principle of | 
increased efficiency of labor firmly established.’ This ‘‘Science of Labo- | 
ring” is regarded as what makes possible objective task-setting, and, at | 
the same time, according to F. W. Taylor, the science of rate-setting. 

F. W. Taylor established a task system for scientific rate-setting, but } 
the importance of task for management was not merely limited to rate- | 
setting; the task was applied as a standard for the planned production, 
gave rise to the development of the management system well-known as 
‘Scientific Management” or the ‘‘ Taylor System.” The essence of 
“Scientific Management” is planned production with task-setting as a — 
standard. Therefore, it may be characterized as “‘Task Management,” — 
a management by time or time management. The application of the 
““Science of Laboring” established the principle of increased efficiency of 
labor. Such a system as to make possible the efficient operation of 
business through the increased ‘efficiency of labor is nothing but ‘* Task 
Management” or ‘‘Time Management” which implies as its contents 
the task-setting and the planned production based on the task. Thus, 
the merits of F. W. Taylor are found in two points; the establishment 
of the “‘ Science of Laboring” and the operation of “‘ Task Management.” 
These had a great effect on the increased efficiency of labor, though this 
was taken as a measure to treat labor problems. Instead of the former 
drifting management, we see here the establishment on a modern and firm 
basis. However, it must not be overlooked that Taylor’s methods did 
not attain equal success in the treatment of labor problems due to the 
mistaken idea which intended to solve labor problems by means of the 
efficient utilization of man power. This is the fundamental reason why 
his Scientific Management was attacked by trade unions. A management 
form which has developed as a well-established modification is ‘* Personnel 
Administration.” Whether this personnel administration has been successful 
in the treatment of labor problems will be investigated below. 


Il 


While Scientific Management became widely known throughout the 
United States since about 1910, at the same time it was severely attacked 
by workers, especially labor unions (A. F. of L.), 
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There are a large number of objections of workers and organized 
labor directed against Scientific Management. The chief objections may 
be summed as follows: 

1. All advocates of Scientific Management are anti-unionist, and 
accordingly Scientific Management and anti-unionism appear identical. 

2. Scientific Management neglects the human factor in production 
and treats workers as machines. 

3. Scientific Management denies industrial democracy, but on the 
contrary, advocates industrial autocracy and attempts to put it in practice. 

There are perhaps good reasons why F. W. Taylor and other advo- 
cates of Scientific Management were generally anti-unionist. They identi- 
fied labor problems with wage-rate problems, and considered wage-rate 
problems merely as the problem of the task. They were conviriced that 
labor problems were the problems of increased efficiency of labor to be 
solved in the production process. They laid stress on the problem of the 
task, therefore on the production process which should be treated, not 
according to subjective opinions of either employers or employees, or a 
compromise of both opinions, but according to objective “Science” or 
scientific laws which both employers and employees should persuade 
themselves to adhere to. This is the fundamental thought of the advo- 
cates of Scientific Management, and the “Science” which they advocated 
is such as expressed in the “Science of Laboring.” Labor unions which 
objected to this Scientific Management could thus not be approved by 
the abvocates of Scientific Management. This stand against unionism is 
a great mistake. There is no question that the task problem can be 
objectively solved by science, but whether this solution is completely 
possible by means of the “Science of Laboring” is doubtful. However, 
sranting that the task problem can be solved by “Science ” in the meaning 
lescribed above, it does not follw that the problem of rates can be subjected 
to scientific solution in the same sense. In order to fix rates, in addition 
to the task problem, a fair day’s wage income must be taken into consi- 
leration, which is a problem outside the production process. This fact 
‘eveals that the scientific treatment of task-setting does not coincide with the 
scientific treatment of rate-fixing, and that the latter is not a problem 
which can be solved within the production process. Therefore, the advocacy 
9f the scientific treatment of task-setting does not imply anti-unionism. 
[his science applied to task-setting is possible without recourse to views 
yf labor unions. The scientific principles governing the production process 
‘annot be different from those of the rational combination of productive 
yowers, and it bears remarkably the character as natural science. The 
yroblem of “a fair day’s wage” which is outside the production process, 
nust in itself take labor unionism as one of the subject-matters. Namely, 
he latter is distinctly related to social science, while the former is akin 
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to natural science. 

The substance of Scientific Management, whatever views its advocates} 
may take, has nothing to do with the existence of labor unions. Accordingly, |) 
the first objection of organized labor, if it was raised against Scientific| 
Management itself, need not particularly be discussed, having merely} 
significance as the consequence of mistaken criticism of its advocates | 
against unionism. On the contrary, the second and third must be considered | 


as two mark-hitted objections against the Scientific Management itself. | 


Laboring,” and the third criticism of ‘‘ Task Management” as a regular 
production with a certain standard time. What acknowledges straight-| 
forwardly that the increased efficiency of labor based on the principle of } 
“Science of Laboring” tends to neglect the human factor in production | 
and to deal with workers as it does with inanimate machines, and intends | 
to get out of this mistaken idea and aims directly at the humane treatment } 
of workers, that is the “ Personnel Adminstration” which has developed } 
since the time of the first world war. The object of industrial manage- | 
ment is to coordinate productive powers systematically and efficiently, | 
The personnel administration constitutes one branch of industrial manage- | 
ment and the management .of material powers (Sachverwaltung) the | 
other. In other words, industrial management has generally for its object | 
the most efficient utilization of productive powers which consists respectively | 
of man or labor power under personnel administration and electric and | 
other material power under material management. So far as most efficient | 
utilization is concerned, there is no difference between man power and 
material power, and both should be treated solely from the viewpoint of 
increased efficiency. In the case of personnel administration, it deals 
with man power as man power itself, but not as material. As the 
efficient utilization of electric power is possible only through understanding | 
of its special features, the principle of the management of electric power 
should be based on electric engineering. In the same way the efficient 
utilization of man power is possible only through fully understanding and — 
realizing its special character, and, accordingly, the principle of personnel — 
adminstration must be based on “Human Engineering” or “the Engi- 
neering of Labor Power.” This is really the basis of personnel administration, 
In Personnel Administration the increased efficiency of labor is based on 
“Human Engineering,” while in Scientific Management it was based on 
“Science of Laboring.” As regards the difference between the “ Science 
of Laboring” and ‘“‘Human Engineering,” the “scientific method” as 
advocated by F. W. Taylor, in place of the former “‘ rule-of-thumb method,” 
might be said to be nothing but the time study method. It is really a 
scientific method devised for task-setting, and, accordingly, has great 
significance as a method of “task study.” In this respect, there is not so 


: 
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much room for discussion. By the same method F. W. Taylor envisaged 
the standardization of operations and the establishment of the “ Science 
of Laboring.” He endeavored to apply the physical method to human 
labor, based on the “Science of Laboring” which disregards human 
nature. “Human Engineering” adopts a humane method, a psychological 
method instead of physical method; it means, instead of a physical 
principle, the establishment of a humane principle, which can be characte- 
tized as ‘“‘ Arbeitswissenschaft.” ‘‘ Arbeitswissenschaft” is really a new 
‘theory that has been established with psychological and physiological 
considerations in contrast to the ‘“‘ Science of Laboring.” 

In short, Personnel Administration attaches importance to the human 
factor in production and intends. to realize increased labor efficiency 
through humane principle, namely the principle of Human Engineering 
or Arbeitswissenschaft, as contrasted to the physical principles. Therefore, 
its aim is the humanely increased efficiency. 


: IV 


Production in industrial organizations is realized through the co- 
operation of productive powers, accordingly the primary subject-matter of 
industrial management must be the increased efficiency of co-operation of 
these powers. Scientific management, as task management, really aims 
at the increased efficiency of co-operation in industrial organization, 
which is realized on a task basis. Co-operation in industrial organization 
is, as a whole, a continuous entity which constitutes the process of 
production where the structural correlation of productive functions must 
be perceived. Thus, we can understand task management as that which 
intends to rationalize the structural correlation of productive functions on 
a task basis, In this sense it is just the management of structure, while 
the increased efficiency of labor based on the ‘‘Science of Laboring” 
should be concerned with the management of human productive power as 
an element which participates in the formation of this structural correla- 
tion, is comprised in task management. The same is the case with 
Personnel Administration which took the place of the increased efficiency 
of labor based on ‘‘Science of Laboring,” and is also nothing but the 
management of element existing only as comprised in structural management. 
This is the reason why it should not be considered as a substitute of 
Scientific Management, but as a correction and amplification. 

There is possibly no objection to any effort in industrial organization 
toward increased efficiency of labor being generally understood as labor 
management. As already referred to, drifting management also aimed at 
the increased efficiency of labor, but it is questionable whether it deserves 
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the term of labor management, for in this case the increased efficiency | 
of labor, though aimed at, is not directly involved. It is even doubtful | 
whether it can be called management, for the efficient coordination of | 
productive powers is not yet taken up asa problem. There is even no 
discernible, differentiation between the management of structure and the 
management of element. Management can be recognized for the first in 
Scientific Management, where we can discern the differentiation between 
the management of structure and that of element, the latter involving 
labor management. But labor management based on the “Science of 
Laboring,” and the increased efficiency of labor due to such management 
has resulted in the neglect of the human factor in production. Personnel 
Administration is thus labor management as the management of element, 
where increased efficiency based on the principle of “ Human Engineering ” 
can be developed. Thus human labor will be able to free itself from the 
restriction of the former physical principle and the human factor in 
production can be revived to that extent. 

We can thus perceive that labor management has been formed as 
the management of element in the development of industrial management, 
and this means that such labor management is found always confined to 
the management of structure. As already explained, labor management 
directly takes the increased efficiency of labor as its subject-matter aud 
does its best for the most efficient utilization of man or labor power. 
This must mean that labor power necessarily derives from the functional 
correlation of structure itself in which it participates as an element. 
The principle governing the functional correlation of structure is nothing 
but the principle of increased efficiency. Then, the leading principle of 
the management of structure and its element directed toward rationalization 
of the correlation is also the principle of increased efficiency. And this 
is the principle of mechanization in the widest sense, by which one under- 
stands systematization or organization as well as mechanization in a 
narrow sense, namely machinization. Moreover, we must understand the 
qualitative difference of mechanization, which is important in any special 
consideration of the mechanization of labor. While the mechanization 
of labor based on the “Science of Laboring” is of limited scope, that is 
“sachtechnisch,” the mechanization of labor based on “ Human Engineer- 
ing” is of a higher order, that is “ psychotechnisch.” This refinement of 
mechantzation enhanced human nature to a certain degree. 

On the other hand, mechanization, therefore increased efficiency, will 
bring about the deterioration of human nature as a necessary evil. Mechani- 
zation, promoted by the development of management, is, at the same time, 
a process of depersonalization of human labor. Accordingly, it should be 
noted that mechanization is refined merely within the fundamental develop- 
ment of this depersonalization. Whenever mechanization is refined and 


952] TWO KINDS OF LABOR MANAGEMENT 179 


romoted to a higher degree, it would once retrogress and afterwards 
idvance its own way within the fundamental development of deper- 
onalization. And the development of mechanization, accordingly of 
lepersonalization means that it will gradually deprive human labor of 
reedom and impose compulsion. This will result in a loss of the will to 
work or morale. Organized labor’s objections to Scientific Management is 
juite natural. 

The evil of Scientific Management in disregarding the human factor 
n production cannot be radically solved even by the development of 
-ersonnel Administration. And even if the refinement of mechanization 
idvances from the “psychotechnisch” (psycho-technical) stage to the 
‘kooperativ-technisch ” (co-operative-technical) stage, including various 
‘ommittee systems, which develop internal communication among workers, 
ind other methods that rationalize human relations, a kind of the auto- 
ratic character of industrial management always remains. Thus task 
nanagement as the management of structure and labor management as 
he management of element cannot be carried out by themselves beyond 
1 certain limit. 

This limitation must be eliminated, for increased efficiency by mechani- 
ation is historical requirement, as worthy to be unreservedly pursued. 
[he elevation of the will to work is, however, in essence merely possible 
hrough the personalization of labor. Thus we shall be obliged to re-start 
yy reconsidering the actual structure of business and industrial organization. 


Vv 


Business is an orgnization of productive functions which is constituted 
yy the two factors of human and material productive power. It should 
ye presumably understood as an organization within which human labor 
‘o-operates by means of material productive power. Therefore, there 
xists a functional correlation of structure of productive powers. This 
s the object itself which we have considered. But the correlation of 
tructure in business and industrial organization is not confined to this 
elation. Secondly, the human structural correlation which, apart from 
he functional relation, is brought into existence among persons who 
yarticipate in this functional correlation of structure must not be overlooked. 
While the former is the correlation of degree which persons as man or 
abor power constitute through the intermediary of material productive 
power, the latter is the correlation within business which persons consti- 
ute there, apart from their allotted function, as the subject of labor 
yower, that is as human beings. We can call the former the correlation 
yf business-technical structure and latter the correlation of business-social 
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structure. Business, as a productive entity, is certainly a social living 
body of dual structure which constitutes the technical-structural correlation | 
on the basis of social-structural correlation and in cubic correlation with it. | 
As already stated, the leading principle of technical-structural correlation | 
is mechanization. The rationalization of this structural correlation is | 
the subject-matter of structural management, which may be understood 
as production management. Task management is production management | 
in this sense. Thus labor management as the management of element is 
labor management as comprised in production management. Accordingly, 
the advocacy of labor management as production management is identical | 
with the advocacy for the establishment of labor management as manage- 
ment of element, and in this case stress is laid on labor management | 
which attempts directly to realize the increased efficiency of labor or the} 
most efficient utilization of labor power. 

What is principle governing the correlation of social structure based 
on? This correlation is nothing but the origin of the will to work or 
morale, which supports the correlation of the business-technical structure 
at the bottom, and which constitutes itself the correlation of non-functional 
human structure. From this we understand that it is governed by the 
human principle, which may be called the principle of personalization. It 
must be primarily understood as the structural personalization in business | 
and industrial organization, for the aforesaid mechanization should be 
primarily understood as the structural mechanization in business and in- 
dustrial organization. Thus the rationalization of this structural correlation — 
will mean the structural personalization in business and the will to work or — 
morale of workers elevated by it, and such rationalization effort could be 
called directly “Labor Management.” This is labor management as the 
management of structure, which is opposed to production management as 
the management of structure. s 

While production management whose aim is mechanization in business” 
and industrial organization follows a process which results in the deper- 
sonalization of workers, labor management, on the contrary, should aim 
at the personalization of workers. The two follows their respective 
processes, according to their contradictory principles, where we can perceive 
the concrete structure of business and the concrete significance of rationali-— 
zation in business. 

As explained already management only based on the principle of 
mechanization must be confronted with a definite limit which it i 
incapable to overcome. This is due to the fact that the development of 
such management disregards the concrete structure of business. Th 
progress of mechanization can only promoted through efforts to make it 
personalized at the bottom. Vice Versa, personalization, for its develo 
ment, must be provided with the material basis by mechanization. The 
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mechanization of the technical structure and the personalization of the social 
structure are two aspects of structural rationalization, which promise the 
sound development of business as a whole, provided that both would develop 
in mutual relation. In such case the former may be called the rationalization 
and the latter the democratization of business. Rationalization and 
democratization in this narrow sense are merely partial rationalization in 
contrast to concrete rationalization, both of which should promote instead 
of excluding each other. 

By which method should labor management as the management of 
structure be concretely developed? The personalization of the social 
structure in business and industrial organization will need, first of 
all, the formation of business self-consciowsness. When people working 
together in the same business gain a common consciousness and each of 
them finds his own business, personalization will be elevated to the 
highest degree. In such case a working community ‘‘ Betriebsgemein- 
schaft” in the right sense will be formed. In other words, structural 
labor management should be directed toward the formation of a working 
community, accordingly, ‘‘ Vergemeinschaftlichung.”’ No such labor can 
deny the existence of labor unions. What is required here will be, as a 
matter of course, not craft unionism but industrial unionism on the business 
basis, for the formation of a working community will only be possible 
through the establishment of self-government in business. This is the 
logical requirement for the personalization of the social-structural corre- 
lation in business and industrial organization. 


VI 


There are two ways, worthy of note, comprised in the term of labor 
management. The first is personnel administration i.e. labor management 
as the management of element as understood in production management, 
and the second, labor management as the management of structure which 
exists together and in correspondence with production management. While 
the principle governing the former is that of mechanization on an efficiency 
basis, the latter is governed by the principle of humanization or personali- 
zation which has no immediate relation with efficiency. 

These two kinds of labor management are never alternative, but the 
same importance must be attached to both. This is the necessary requirement 
due the dual system of industrial management where both production 
and labor management as the management of structure must develop 
correspondingly and in mutual intermediation. To advocate labor manage- 
ment as production managenent is correct, so far as it emphasizes the 
importance of the labor management of element on an efficiency basis. 
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However, it must not neglect or ignore the fundamental problem with 
regard to the elevation of the will to work or morale, that is the significance - 
of the labor management of structure. The treatment of labor problems | 
as a subject-matter of management is absorbed.in the labor management 
of structure and must be considered from the human viewpiont, but not 
from the viewpoint of efficiency. 

F. W. Taylor maintained that problems of industrial management 
should be solved by science, and was assured of this possibility and strove 
for its realization. This idea itself cannot be called erroneous, and cannot 
be opposed. However, Taylor’s view was unfortunately based only on | 
the ‘‘ Science of Laboring.” His attitude against unionism was a natural. 
consequence. ‘‘Science of Laboring’”’ has increased efficiency of labor as 
its aim and from this science the ‘‘ Arbeitswissenschaft” or ‘‘ Human 
Engineering” should be made to grow. The firm establishment of this 
theory should be acknowledged as a great achievement, but it will not 
realize the rationalization of industrial management as a whole. To solve | 
the problem of industrial management as a whole, the science must 
examine concretely into the objective logic of business. It is important 
to draw a clear line between the real science of management and those 
sciences which management actually employs, 
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REFERENCE TO NATIONALISM OF. RESPECTIVE 
COUNTRIES 


By Yoicut ITAcaKI 


Professor of International Relations 


I. Introduction 


The post-war nationalist movements of Indonesia and Malaya have 
made a remarkable development. There can be little doubt that this 
development has a close relation with pre-war circumstances, especially 
with Japanese policy carried out during the War. Therefore, I would like 
to offer some materials which demonstrate the nature and process of 
Japanese policy to those students who have a keen interest in the national- 
istic developments of those countries. 

I had been in Malaya from December 1942 to the end of the War, 
engaging in a study of national questions of Malaya and Indonesia. Un- 
fortunately, I am not in a position to show the full result of my studies 
as I am unable to avail myself of materials and documents which I had 
to leave behind in Malaya. For that reason I am obliged here to confine 
myself to a brief outline of the process of Japanese policy. 

Several months after the occupation of Malaya and Indonesia, Japanese 
policy followed the lines of British and Dutch pre-war colonial policies 
and made the most of the machinery of administration and personnel of 
the former regime to avoid any sudden adverse influence upon people. 
This orientation of Japanese policy which favoured the old-established 
ruling class disappointed progressive youthful leaders who were fervently 
desired drastic renovation. In Indonesia, twelve incidents occurred in 
Sumatra and one in Java by the end of 1942, But the above policy was 
unavoidable as the Japanese Military Administration lacked preparation 
and administrative officials. Thus, at the early stage of military admini- 
stration, stress was laid on the native rulers in Indonesia and Malaya who 
were the object of indirect rule before the war. In the course of time, 
however, Japan began to modify her policy and encouraged the development 
of nationalist movements in Java and Sumatra, but in Malaya there was 
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no marked development in the direction of nationalism. It will be conve- \ 


nient to begin with a description of Indonesia. 


IT. Indonesia 


1. Policy for Native Rulers and Chiefs. 
A similar policy to the Dutch regime was adopted for the ‘* Vorsten- 


landen”” which were recognized as self-governing under the Dutch. Titles | 
for Soesoehoenan of Solo, Soeltan of Djokjakarta, Pangerans of Mangkoe- | 


negoro and Pakaram, and Soeltan of Tyjeribon were officially confirmed 


and restored as well as Soeltans and Tengkoes for Sumatra. With regard | 
to ‘‘Regents” (Territorial Chiefs), they were also recognized as “ half- | 


Ambtenaren en half-Volkshoofden” of Regentschappen in the Dutch regime. 
There was no new policy but the traditional policy as regards native 
rulers and chiefs continued. 


2. Religious Policy. 
In Malaya, religious policy was carried out in close connection with 
native rulers or Sultans as heads of the Mohammedan religion. In 


Indonesia, the state of affairs was different, because of the high develop-_ 
ment of religious movements. The Japanese religious policy at first aimed 


at the unification of influential religious bodies such as the “ Nahdatoer 


Oelama” (Djoembang near Soerabaja), “ Mohammadijah” (Djokjakarta) — 


and religious political parties such as “ Partai Sarekat Islam Indonesia” (P. 
S. I. I.) etc. into one central body “ MIAI” (Madjelis Islam Alla’ Indonesia). 
Through this central body, necessary measures were taken for the advance- 
ment of the religious and civil life of the Mohammedan people. Later 


on, this central MIAI was even more concentrated into the “ MASJOEMI” 
(Madjelis Sjarekat Oemat Moeslimin Indonesia). In 1945, the MASJOEMI — 


was reorganized as a Religious Department of the “ JAVA-HOKOKAI” 
of which an explanation will be given in connection with the nationalist 
movement. After this reorganization, the political influence of the young 
religious nationalist leaders became predominant. 


~_ 


Apart from the policy of centralization of religious bodies, Japan 


attempted to make the most of a large number of locally influential aged 
religious leaders, called “Oelama” or “Kiai.” These sometimes played 
an important role in local revolts, instigating the fanatic uprisings through 
the revolutionary idea of the advent of a “ Ratoe Adil” or ‘‘ Mahdi” who 
would relieve Mohammedans of the domination of heretics. During the 
Japanese regime there were several incidents of this kind, e. g. the “ Tasik- 
malaja incident,” the “Indramajoe incident” in Java and the “ Bajoe 
incident ” in Atjeh, Sumatra. 
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3. Political Organization. 

From the occupation of Java and Sumatra, the Japanese Military 
Administration prohibited any political parties or associations and suppressed 
all native political activities. This policy was changed in December 1943, 
when a Central Council (CHUO-SANGIIN), entirely composed of Indo- 
nesians, was formed. This increased the political power under the leadership 
of Ir. Soekarno remarkably. Indonesian civil officials, two Residents of 
State, one Mayor, two Directors of Religious Department and Welfare 
Department and several advisors for Military Administration were appointed. 
One of the most characteristic administrative organizations was the creation 
of the “Office for the People’s Affairs” (JUMIN-JIMUKYOKU) which 
was divided into several sections of Japanese, Indonesians, Chinese, Eurasians, 
Indians and Arabs, and functioned as advisors on questions related to 
complaints of the public in general. In order to prevent racial animosities 
and communal discord, the Office for the People’s Affairs stressed the duty 
and responsibility of the people to work together for the unity and 
prosperity of the country. 


4. Development of the Nationalist Movement. 

The Indonesian nationalist movement experienced four stages of de- 
velopment during the Japanese occupation. 

(1) Three “A” Movement 

The first stage was that of the SAN-A-UNDO (Three “ A ” Movement). 
The Three “A” Movement started in March 1942, after the fall of Java, 
under the leadership of Japanese men of letters attached to the Propaganda 
Department in co-operation with the Indonesian intelligentsia, e. g. Sanoesi 
Paneh, Soekardjo etc. The name of this Three “ A” movement originated 
in the following: Japan is the Light of Asia; Japan is the Mother of 
Asia; Japan is the Leader of Asia. The object of this movement was to 
awake and encourage Indonesians to self-consciousness and responsibility 
as a member country of the Co-prosperity Sphere of Greater East Asia. 
This spiritual movement later became a hot-bed of political nationalist 
movements. The Three “A” Movement may be considered the first stage 
of the nationalist movement. 

(2) The POETERA Movement 

The Three “A” Movement developed into the Poetera (Poesat 
Tenaga Ra’jat) movement whose significance was announced in December 
1942 and started to work at the beginning of March 1943 on the occasion 
of the first anniversary of the fall of Java. The leaders of this movement 
were prominent nationalists, Ir. Soekarno and Dr. Mohamed Hatta. 
Indonesian leaders took the initiative in this movement in contrast to the 
Three “ A” movement in which the Japanese took the lead. This move- 
ment promoted the political consciousness of Indonesians throughout Java. 
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(3) The JAVA-HOKOKAI Movement . 

The Poetera Movement again in March 1944 developed into the JAVA- 
HOKOKAI (Public Duty Association of Java) Movement which continued | 
until the surrender of the Japanese Army. —With the establishment of a 
Central Council entirely composed of Indonesian political leaders in December | 
1943, the character of the confused Poetera movement changed into a 
Central Council focussing national movement. Thus the long-cherished 
Indonesian nationalism reached to the highest tide of development., 

(4) The Independence Program 

The time-table of the Independence of the Indonesian State was as 
follows : f 

(a) In November 1943, Ir. Soekarno, Dr. Hatta and Ki Bagoes 
Hadikoesoemo visited Tokyo to pay their respects to H. M. the Emperor 
HIROHITO. 

(b) On September 7, 1944, a promise of the future independence of © 
Indonesia was made by P. M. General KOISO in Tokyo. : 

(c) On May 2 and 3, 1945, the First Conference of the Secretary- 
Generals of the Military Administrations of Java, Sumatra and Malaya 
was held under the auspices of the Singapore H. Q. 7th Regional Army. 

Agenda: 1) Policy of Focussing the Mind of the People. 

2) Indonesian Independence Problems. 

(d) At the end of May, a Research Committee for the Preparation — 
of Indonesian Independence was formed by Pan-Indonesian political leaders 
in Djakarta (which became the “ National Committee” with the declara- 
tion of Independence on August 17, 1945). 

(e) On July 17, the final decision was made in Tokyo to grant” 
quick independence to Indonesia. 

(f) On July 29, the Second Conference of the Secretary-Generals of the - 
Military Administrations of Java, Sumatra, Malaya, Celebes (Navy area), © 
and Saigon (staff officers of Field Marshall TERAUCHI) was held under 3 
the auspices of the Singapore H. Q. 7th Regional Army. 

Agenda: Quick Independence for Indonesia. } 

(g) On August 8, official recognition of the speedy independence’ of — 
Indonesia was announced by F. M. TERAUCHI at Saigon. On that 
occasion, Ir. Soekarno and Dr. Hatta were invited to receive the document. 
The realization of the independent Indonesian State was to take place on ~ 
August 18 by a Declaration of Independence at the initiative of the © 
Indonesian leader, Ir. Soekarno. j 

The unexpected surrender of the Japanese Forces on August 15, has- 
tened the schedule and Ir. Soekarno made the Declaration of Independence 
on August 17, assuming the position of President of the Indonesian 
Republic. 
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Ill. Malaya 


1. Policy for Sultans. 

In Malaya, the policy for Sultans was most important resulting from 
historical circumstances. However, the policy was not always carried out 
with consistency. The Sultans were deprived of political power as rulers 
of States through the suspension of State Councils. They were dissatisfied 
with this treatment by the Japanese Military Administration, although they 
officially continued to hold their titles, received almost the same personal 
allowances and political pensions as before the war, and were acknowledged 
as Heads of Religion on January 20, 1943. 


2. Religious Policy. 

Policy as regards these Sultans was dictated by religious considerations. 
To enhance the religious position of Sultans, Religious Councils were 
reestablished in each State in 1944. The management of Religious Councils 
was entirely entrusted to their initiative and responsibility and fairly large 
sums were granted for this purpose by the Local Governments. The date 
of the reestablishment of Religious Councils was as follows: 

(1) August 12, 1944, Majlis Mashuarat Orang Besar-Besar dan Ulama, 
Perak (Chairman: Raja Muda Perak) 

(2) September 21, 1944, Majlis Mashuarat Ugama Islam, Johore (Chair- 
man: Yang Dipertua Jawatan Igama Johore) 

(3) September 23, 1944, Majlis Mashuarat Ugama Islam, Negri Sem- 
bilan (Chairman: Yang Dipertuan Besar) 

(4) September 24, 1944, Majlis Mashuarat Ugama dan Adat-Istiadat 
Melayu, Selangor (Chairman: Sheikul Islam Stia Diraja, Selangor) 

(5) October 7, 1944,-Majlis Ugama Islam, Pahang (Chairman: Tengku 
Besar) 

(6) In October, a Komiti Penasihat Kadzi Besar Singapore (The Chief 
Kadzi’s Consultative Committee), Persekutuan Majlis Kadzi-Kadzi Malacca 
and a Religious Council of Penang were established, and the Chief Kadzi 
or Mufti became chairman of the various Religious Councils. 

Religious Councils were divided into four sub-committees. (1) Jawatan 
Kuasa Undang-Undang Ugama Islam; (2) Jawatan Kuasa Ulang Bichara 
Mahkamah Shariyah ; (3) Jawatan Kuasa Pelajaran Ugama ; (4) Jawatan 
Kuasa Mentadbirkan Khairat. Thus, religious administration regarding 
the Determination of Mohammedan Law, Mohammedan Religious Court, 
Religious Education and Religious Charity were greatly improved. On 
December 13, 14, 15, a Malayan Conference of Religious Councils (Majlis 
Agong Ugama Islam Malaya) was held in Kuala Kangsar to discuss 
common matters of the Mohammedan religion. 
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3. Political Organization. 

Instead of the pre-war State Council, an Advisory Council of State 
(SHU-SANJIKAI) was established in each State in December 1943, and 
Sultans were appointed as vice-presidents and-advisors (Perak only) while 
the Japanese Residents were presidents. The character of this Council 
was literally advisory, neither legislative nor executive. The Council was 
composed of the representatives of all communities, Malays, Chinese, 
Indians and Eurasians in approximate proportion to the population except in 
Perak: 

Malays Chinese Indians Eurasians Arabs Total 


Singapore 4 6 3 1 ee 15 
Malacca 7 5 2 1 - 15 
Penang 5 dl 3 — > 15 
Johore 8 3 2 - = 13 
Negri Sembilan 8 3 2 - - 13 
Selangor 5 6 4 - - 15 
Perak 1, 4 2 - = zal. 
Pahang 6 3 1 = = 10 
Total 58* 37 19 2 1 117 


* includes five Sultans, 
Note: Four States of Northern Part of Malaya had been ceded to Thailand since 
October 1943. - 

Through this formation of Advisory Councils, the political status of 
the Chinese was improved compared with pre-war time. These advisory 
organs, however, were not fully utilized by the Military Administration. 
The people’s participation in politics remained nominal. 


4. Policy for Communities. 
Malaya is a typical plural society. In consideration of this, a plural 


policy adapted to each community was carried out. For this purpose, © 
communal bodies were formed such as the Malay Welfare Association, 2 


Overseas Chinese Association, Indian Independence League, Eurasian Wel- 
fare Association and Arab Welfare Association. These associations had 
two functions, to act as representatives for each community and as advisors 
and collaborators to the Military Administration. Plainly speaking, how- 
ever, these associations did not properly fulfil their functions but showed 
only a passive attitude towards the authorities. In order to encourage and 
promote the spontaneous activities of communities, another step was devised 
by the Military Administration. 


5. The Formation of “ EPPOSHO.” 

The Epposho was formed on June 4, 1944 in Penang as a first experi- 
ment at the initiative of Colonel H. Hamada, Secretary General of the 
Malayan Military Administration at that time. The original object of 


| 
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the formation of the Epposho was to create voluntary enthusiasm among 
the Chinese through an understanding o the mind of people by listening 
to their complaints and grievances caused by pressure of the Military 
Administration. The activities of the Epposho were led by two Japanese 
young civil officers and thirteen young and intelligent Chinese who were 
ready to submit frank and constructive criticism to the Military Administra- 
tion. The Epposho became a driving power of Chinese economic activities 
and contributed to the attainment of a self-sufficient economy and the 
improvement of the economic welfare of people by efforts in importing 
rice from Thailand. In view of the successful experiment of Epposho in 
Penang, the same were used in Kuala Lumpur and Singapore, but these 
did not produce the desired result owing to the sudden transfer of Colonel 
Hamada in October 1944. 


§. The Significance of “ HODOSHO” 

As a direct result of the above-mentioned First Singapore Conference, 
which was held on the 2nd May 1945, by the Secretary-Generals of the 
Military Administrations of Java, Sumatra and Malaya, the Hodosho 
came into existence as the most suitable measure for the understanding of 
the people in Malaya. The main fault of the Military Administration up 
to this time was the lack of a firm and consistent policy in respect to this 
understanding. In consideration of this, the Military Administration went 
forward a new road. 

As a result of the success of the Epposho, the Hodosho followed a 
similar organization. The Epposho, as mentioned above, was set up only for 
Chinese, but the Hodosho was for all communities, i.e. Malays, Chinese, 
Indians and Eurasians. It was of three or four sections, each section 
being composed of one Japanese civil officer and ten members of young 
and middle-aged intelligent people of each community. The duty of the 
members of the Hodosho was, first of all, to consider themselves the servants 
of the public by sacrificing personal ambitions and selfish interests for the 
benefit of public welfare and general advancement of Malaya. Through the 
activities of the Hodosho, the Military Administration expected and wel- 
comed constructive criticism and the spontaneous co-operation of the 
people. 

The meaning of the Hodosho is literally “ Help-and-Guide-People” 
Office. On June 13, 1945 the Penang Hodosho was first opened and at the 
same time the already existing Epposho became the Chinese section of it. 
On July 3, the Central Hodosho at Taiping and the Perak Hodosho at 
[poh were opened simultaneously. By the end of July the work of establishing 
Hodosho in each State was finished. 

Another important aim of the Hodosho was to foster and promote 
the spirit of mutual understanding and co-operation of all communities, 
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and to eliminate antagonistic feelings and racial prejudices through colla- 
boration in the Hodosho. The mission of the Hodosho was to create social 
unity in Malaya by the people’s awakening to common social responsibility ¢ 
and common consciousness of their own homeland, However, it was too late 
to materialize these ideals of the Hodosho. } 


7. The KRIS Movement. 
The name KRIS was derived from the Malay initials, .KEKUATAN 
RA’YAT ISTIMEWA (All-out Effort of the People). The plans of the — 
Kris Movement were a direct product of the Singapore Second Conference ~ 
of Secretary-Generals of the Military Administrations of.Java, Sumatra, j 
Celebes and Malaya on July 29, 1945. As has been previously mentioned, 
the problem of Independence of the Indonesian State was the subject of © 
discussion at this Conference. For Malaya, too, certain measures were © 
taken in order to exploit in the right way the unavoidable political in- 
fluence of Indonesian independence upon the people in Malaya, in view 
of the fact that Malays highly rejoiced when Malaya and Sumatra were 
treated as a unit of Military Administration immediately after the Japanese 
occupation. Furthermore, on the occasion of the promise of future inde- 
pendence for Indonesia made by P. M. KOISO on September 7, 1944, the 
Malays of Singapore attempted a congratulatory mass-meeting and a forma-_ 
tion of an Indonesian Society, which, however, was not permitted by the 
Japanese Authorities. 
A much more important fact was that the Malays were extremely © 
discouraged at the Japanese Military Administration owing to the increasing _ 
difficulties of living conditions and the hopeless condition of the minority 
population ceded to Thailand in October 1943. Therefore, in view of 
the independence of Indonesia, there was an urgent need to encourage the 
Malays, recognizing their long-cherished ideal of “Indonesia Raya.” It is 
needless to mention that Malays have a language, religion, customs, 
history and culture common with Indonesians, to say nothing of race. 

The aim of the Kris Movement was to make Malays conscious as a 
part of the glorious Indonesian people and to inspire their political self- 
consciousness. Of course, the idea of “Indonesia Raya” could not 
realized at once, but step by step. The Kris Movement, if misled, would 
arouse misunderstandings and suspicions of other races, obstructing the 
social unity and advancement of Malaya. Consequently, the plans of the 
Kris Movement were to be carried out in close connection with the general 
activity of the Hodosho. 

The plans of the Kris Movement were officially fixed on August 10 
by the Malayan Military Administration, but preparations had already 
started since June under the leadership of Ibrahim bin Jaacob who wa: 
president of the K. M. M. (Kesatuan Melayu Muda) before the war and 


je 


1952] JAPANESE POLICY IN INDONESIA AND MALAYA DURING THE WAR 191 


‘Lieutenant-Colonel of the Malay Volunteer Force under the Japanese 
regime. On August 12, Ibrahim met by chance Ir. Soekarno and Dr. Hatta 
flying from Saigon to Djakarta at the Taiping aerodrome and was 
encouraged by them.! Ibrahim was on his way to attend the organizing 
meeting of the Kris Society to be held on August 17 and 18 at Kuala- 
Lumpur. The meeting was informally held in the evening of the 17th 
with the presence of about twenty representatives of young Malays gathered 
from all States and Settlements. Ibrahim himself did not attend the 
meeting and left Kuala Lumpur for Singapore at midnight of the 14th in 
order to discharge his duty of disbanding the Malay Volunteer Force. 
After all, the plans of the Kris Movement broke down owing to the sudden 
surrender of the Japanese Army. 


IV. Conclusion 


Generally speaking, Japanese policies for Indonesia and Malaya were 
not at the beginning sympathetic towards nationalist movements. Policies 
were planned and carried out merely from the strategic point of view. 
Consequently, Japan took action in the direction of encouraging nationalist 
movements only when the tide of war turned for the worse, with a view 
to make the people co-operate with the Japanese Army against possible 
landing operations of the Allied Forces. Whatever intentions Japan might 
have had, as a matter of fact, Japan had to advance the nationalist 
movements. It cannot be denied that this resulted in the post-war develop- 
ment of nationalism in Indonesia and Malaya. 

As regards Indonesia, the fact that almost all necessary measures, 
including a new Constitution had been prepared for the independence of 
the Indonesian State,. paved the way for a smooth start of the new 
government immediately after the declaration of independence. 

In Malaya, too, the Kris Movement stimulated the national conscious- 
ness amongst the Malay youth. Nationalist leaders who participated in 
the organizing meeting at Kuala~Lumpur expressed frankly and enthusias- 
tically their own constructive views on the political future of Malaya. 
Some of these Malay leaders formed the Malay Nationalist Party (MNP) 
at Ipoh in October 1945. Dr. Burhanuddin and Ishak bin Haji Mohamed 
who were prominent leaders of the MNP were original leading members 
of the Kris Society. Dato Onn bin Jaafar was also one of the. original 
members of the Kris Society. But he parted from the MNP group on the 


1 Tr. Soekarno and Dr. Hatta did not attend the Kuala Lumpur meeting of the Kris Society 
but only met Ibrahim at Taiping. In this respect, the description of Virginia Thompson is 
based on mere rumour. See: Virginia Thompson and Richard Adloff, The Left Wing in 
Southeast Asia (New York, 1950), p. 143. 
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ground that he could not sympathize with ideal of “Indonesia Raya” of 
the MNP. He separately organized the United Malay National Organization 
(UMNO) in March 1946 and led conservative Malays in the resistance | 
against the Malayan Union Plan sponsored by the British Government. 
UMNO at last attained its aim by creating Federation of Malaya instead 
of a Malayan Union in February 1948. But there can be little doubt 
that its rather conservative orientation nullified the democratic and progressi- 
ve course of the broadly based national movement in Malaya. Malay 
nationalism led by UMNO turned into Malay racialism. 

At present, the most important question for Malaya is how to create “a 
common social will”? which will be the basis of national unity ina | 
plural society. The merely political measure of the institiition of Malayan 
common citizenship will not be sufficient. A rapid improvement of econo- 
mic conditions of malays parallel with the advancement of the political 
status of Chinese should be achieved so as to eliminate racial and commu- 
nal antagonistic feelings. On this point, the task confronting the Commu- 
nities Liaison Committee set up in December 1948 is very important.* It 
will, however, fail to realize the anticipated result, unless its bureaucratic 
membership is democratically reorganized and supported by a broadly 
based national movement. At any rate, there is no doubt that the present 
communist revolt constitutes a fatal impediment to the sound development 
of nationalism in Malaya. 


* On this point, the argument and opinion of Mr. Furnivall are suggestive. Cf. J. 
Furnivall, Progress and Welfare in Southeast Asia (New York, 1941), p. 69. fA Be 

* Silcock, T. H. and Ungku Abdul Aziz, Nationalism in Malaya. Data paper prep. for the 
Lith Conference of the Institute of Pacific Relations, Lucknow Oct. 3-15, 1950, p. feat 
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I 


In Japan, the law of evidence is regarded as a part of the law of 
procedure, i.e. the law of civil evidence as a part of the law of civil 
procedure, and the law of criminal evidence as a part of the law of 
criminal procedure. The law of criminal procedure of Japan, which, like 
all other branches of law, had been modeled after Continental European law 
— at first French law, afterwards German law since the Meiji 
Era (1868-1912), was under the strong influence of the inquisitorial system. 
The influence of the inquisitorial system on the law of criminal evidence 
of Japan could be seen chiefly in the following points: (i) statements of 
the accused were treated as important evidence for his conviction; (ii) he 
could be convicted, even if the only proof against him was his own 
confession ; (iii) the judge examined the accused (not as a witness, because 
the accused is disqualified for a witness in Japan) before the examination 
of witnesses, and the testimonies of witnesses were treated rather as supple- 
mental evidence ; (iv) the system of direct examination and cross-examination 
having been unknown, it was the judge that examined witnesses, and 
neither prosecutors nor defense counsels could examine them without the 
leave of the judge; and (v) any evidence, e. g. even hearsay evidence, was 
admissible. 

The new democratic Constitution on the American pattern, enacted in 
1946 and put into effect on the 3rd of May, 1947, under Allied occupation, has 
in the chapter for the guarantees of fundamental human rights, i.e. a Bill 
of Rights for the Japanese people, some provisions ralating to evidence, 
which were not found in the old Constitution of 1889 at all, as follows: 
Article 37. (Subsection 2) The accused shall be permitted full opportunity to 
examine all witnesses, and he shall have the right of compulsory process for 
obtaining witnesses on his behalf at public expense. 

Article 38. (Subsection 7} No person shall be compelled to testify against 

himself. 

(Subsection 2) Confession made under compulsion, torture or threat, or after 

prolonged arrest or detention shall not be admitted in evidence. 

(Subsection 3) No person shall be convicted or punished in cases where the 

only proof against him is his own confession. 
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In order to satisfy the minimum requirements of these provisions, “ the | 
Act for the Temporary Adjustment of the Code of Criminal Procedure in 
Consequence of the Enforcement of the Constitution of Japan,” was put into_ 
effect at the same time as the new Constitution. This statute did not 
abolish the old Code of Criminal Procedure of 1922, which was entirely in } 
the German style, but provisionally amended its worst abuses which were | 
clearly far from the spirit of the new Constitution. | 
On the 5th of July, 1948, a completely revised Code of Criminal 
Procedure was enacted and put into effect on the Ist of January, 1949.) 
Based upon the new Constitution, which has the above-mentioned provisions 
relating to evidence, the new Code of Criminal Procedure adopted many 
American rules of evidence as a matter of course. The most noteworthy 
among them is the adoption of the hearsay rule, “the proudest scion of — 
the Anglo-American jury-trial rules of evidence.” It was necessitated by 
Article 37, Subsection 2 of the Constitution, reading, “The accused shall 
be permitted full opportunity to examine all witnesses, ...... ,” that guaran- 
tees the accused the right to cross-examine witnesses against him. I, here — 
in this article, should like to discuss the adoption and the practical appli- © 
cation of the hearsay rule in Japan. It serves, I think, as a good itlustratioall 
of the way how Anglo-American legal rules can be.transplanted into the ¢ 
soil of Continental European law, and grow thereon. q 


II ¢ 


The new Code of Criminal Procedure has nine articles relating to the 
hearsay rule, as follows (some provisions omitted) : 


Article 320 (Hearsay rule in general). Except as otherwise provided in Arti- 
cles 321 to 328, no document shall be used as evidence as a substitute for an oral 
statement of a person made at the trial, nor shall an oral statement which 
contains a statement of another made outside of the court be used as evidence. 

Article 321 (Exceptions as to a written statement made by a person other than 
the accused and a document which contains the report of his statement) . (Subsection 
Z) A written statement made by a person other than the accused, or a document 
which contains the report of his statement and is signed and sealed by him, 
may be used as evidence in the following cases : 

(1) As to a document which contains the report of a statement of a person 
given before a judge, where he can testify neither at the preparatory proceed- 
ing nor at the trial because of his death, mental or physical illness, missing 
or staying abroad, or where he has, at the preparatory proceeding or at the 
trial, given a testimony different from his previous statement. 

(2) As to a document which contains the report of a statement of a person 
made before a prosecutor, where he can testify neither at the preparatory 


* As to this statute, see Appleton, Richard B., Reforms in Japanese Criminal Procedure 
under Allied Occupation, 24 Wash. L. Rev. 401-430 (1949). 
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proceeding nor at the trial because of his death, mental or physical illness, 
missing or staying abroad, or where he has, either at the preparatory proceeding 
or at the trial, given a testimony contrary to or materially different from his 
previous statement, and the statement was made under special circumstances, 
which show that the previous statement is more trustworthy than the testimony 
given either at the preparatory proceeding or at the trial. 

(3) As to a written statement other than those provided in the two preced- 
ing items, where the person who has made the statement can testify neither 
at the preparatory proceeding nor at the trial because of his death, mental or 
physical illness, missing or staying abroad, and his previous statement is 
indispensable for the proof of the existence or non-existence of the offence 
indicted, and the statement was made under circumstances which show that 
the statement is specially trustworthy. 

Subsections (Subsections 2 to % provide the exceptions as to a written record 
which contains statements made by a person other than the accused either at the 
preparatory proceeding or at the trial, and a decument in which is described the 
result of the imstection by a judge or a frosecutor, etc., and a document prepared 
by an expert witness.) 

Article 322 (Exceptions as to a written statement made by the accused and a 
document which contains the report of his statement). (Subsection 7} A written 
statement made by the accussd or a document which contains the report of 
his statement and is signed and sealed by him, may be used as evidence, if the 
statement contains an admission by the accused of the fact which is against 
his interest, or if the statement was made under circumstances which show 
that the statement is specially trustworthy. But where a written statement or 
a document contains an admission by the accused of the fact which is against 
his interest and there exists any doubt that it has not been made voluntarily, 
it shall not be used as evidence against the accused in accordance with the 
provisions of Article 319, even if the admission is not a confession of a crime. 

(Subsection 2) A document which contains the report of a statement made 
by the accused either at the preparatory proceeding or at the trial, may be 
used as evidence, if the statement appears to have been made voluntarily. 

Article 323 [Exceptions as to other documents). A document other than those 
provided in the two preceding Articles, may be used as evidence only when it 
is: 

(1) A copy of a family register, a copy of a notarial deed or such other 
public documents certifying the fact which the public official (including an 
official of a foreign government) has the duty or authority to certify ; 

(2) An account book, a voyage log and other documents prepared in regular 
course of business; or 

(3) A document, other than those provided in the two preceding items, 
prepared under circumstances which show that the statement is specially trust-. 
worthy. 

Article 324 (Exceptions as to a hearsay oral statement). (Subsection 7) As to 
an oral statement made by a person other than the accused either at the 
preparatory proceeding or at the trial, which contains a statement made by the 
accused, the provisions of Article 322 shall apply mutatis mutandis. 

(Subsection 2) As to an oral statement made by a person other than the accu- 
sed either at the preparatory proceeding or at the trial, which contains a state- 
ment of a person other than the accused, the provisions of Article 321, Subsection 


—— 
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1, Item 3 shall apply mutatis mutandis. 
Article 325 (Investigation of the voluntary character of a statement). 
Article 326 (Exceptions based upon the consents of the both parties). 
Article 327 (Exceptions as to a document made under the agreement of the 


both parties). 

Article 328 (Exceptions as to an impeaching diteneae Any document or oral 
statement, which shall not be used as evidence according to Articles 321 to 
324, may be used as evidence for the purpose of disputing the trustworthiness 
of a statement made by the accused, witness or other persons, either at the 
preparatory proceeding or at the trial. 

It will be easily seen that those provisions are adopted in the new 

Code in order to receive the American principles on .hearsay evidence, 
though, of course, they are different from American rules at minute points. | 


Ill | 

In drafting the new Code of Criminal Procedure, however, the American - 
hearsay rule, which can work well because of the complicated and detailed 
exceptions established by a great many cases for centuries, could not 
easily be condensed into such short sentences as the Continental European 
Codes usually have. For instance, it was inevitable to use such abstract 
and general words as “a document other than those provided in the two 
preceding items (which have mentioned important examples), prepared under 
circumstances which show that the statement is specially trustworthy ” 
(Article 323, Item 3), instead of mentioning documents admissible as evi- 
dence one by one. It is the task of the court to make clear what such 
abstract and general words do really mean. And, as will be metioned later, 5 
the Japanese courts, which have been accustomed to Continental European — 
law where any evidence is admissible, tend to interpret those abstract and 
general words extensively and to make Japanese law of evidence different 5 
from that of the common law. 

As I have just mentioned, it was inevitable to use general and abstract 
words in the Code, but those who drafted it were sometimes not so wise in 
choosing such words. The same expression, “circumstances which show 
that the statement is specially trustworthy,’ is used both in Article 323, 
Item 3, and in Article 321, Subsection 1, Item 3, but their meaning must 
be different to each other. For, if they mean the same thing, since “a 
document ...... prepared under circumstances which show that the statement 
is specially trustworthy” is admissible as evidence by Article 323, Item 3, 
without any further condition to be fulfilled, the other conditions in Article 
321, Subsection 1, Item 3, namely “ where the person who has made the 


? Besides, similar expression, ‘‘ special circumstances which show that the statement is more 
trustworthy than ...... ,”’ is used in Article 321, Subsection 1, Item 2. 
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statement can testify neither at the preparatory proceeding nor at the trial 
yecause of his death, mental or physical illness, missing or ‘staying abroad, 
und his previous statement is indispensable for the proof of the existence 
It non-existence of the offence indicted,” would be nothing but nonsense. 
50 we must conclude that the words “circumstances which show that the 
statement is specially trustworthy ” in Article 323, Item 3, mean a higher 
legree of trustworthiness than that in Article 321, Subsection 1, Item 3. 
t is inappropriate to use the same words to denote two different things. 

Furthermore we can find some defects in these provisions, which 
jrobably have been caused by the drafters’ ignorance of the Anglo-American 
‘ules of evidence. 

In the first place, no exception to the hearsay rule as to an oral 
statement made by the accused, is recognized in these provisions, while it is 
ecognized as to an oral statement made by a person other than the accused in 
Article 324. In America where the accused testifies as a witness when he 
wishes to offer evidence by means of his oral statement at the trial, the 
‘ule as to an oral statement made by a witness includes the rule as to that 
nade by the accused. In Japan, however, as the accused, being disqualified 
or a witness, makes his oral statement at the trial in his status as the 
accused, it does not dispense with the provision relating to the exceptions 
»f the hearsay rule as to an oral statement by the accused. Without such 
1 provision a discordance would ensue between the rule as to an oral 
statement made by a witness and the rule as to that made by the accused. 
[t is unreasonable that a hearsay statement made by the accused is never 
admissible as evidence, because it is included in “an oral statement which 
sontains a statement of another made outside of the court” provided in 
Article 320, and no exception is provided to it, while that made by a 
witness is admissible in some exceptional cases. The drafters, having 
round that the exceptions of the hearsay rule as to an oral statement at 
the trial were written in American textbooks only as to that made by a 
witness, would have drafted these provisions discordant to each other by 
simply converting the word “witness” in the American rule into the 
words “a person other than the accused,’ without paying any attention 
to the fact that the accused testifies as a witness in America when he 
wishes to offer evidence by means of his oral statement at the trial. 

Secondly, as to impeaching evidence, i.e., evidence to dispute the 
trustworthiness of other evidence, Article 328 provides as follows : 

““Any document or oral statement, which shall not be used as evidence 

according to Articles 321 to 324, may be used as evidence for the purpose of 


disputing the trustworthiness of a statement made by the accused, witness or 
other persons, either at the preparatory proceeding or at the trial. ”’ 


’ This lengthy expression is used here in order to include both a witness and an expert 
witness, who is treated in Japan as a different species from the other. 


i 


- 


| 
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: 


According to the letters of this article, any hearsay evidence whatsoever 
would be admissible to discredit a statement made by a witness, etc. | 
According to the American rules of evidence, however, such a rule is | 
recognized only in case of self-contradiction, i.e., when the opponent offers | 
as evidence a contradictory statement made previously by the witness 
outside of the court in order to discredit his own statement at the trial. 
And we can safely guess that the drafters of the Code did not intend to 
allow such a broad exception to the hearsay rule as the letters of , Article 
328 may suggest, but carelessly drafted this article without sufficient 
knowledge of the American rule on self-contradiction. For, the Attorney- 
General’s Office translated this article as follows: 

“Any document or oral statement, which shall not be used as evidence by 
virtue of Articles 321 to 324, may be used as a method for the purpose of 
determining‘ the credibility of the statement made on the date either for the — 
preparation for public trial or for public trial by the accused, witness or other 
persons (who have given the statements outside of the court).”’ q 

According to these translated letters, Article 328 applies clearly only in 
case of self-contradiction. According to the Japanese text, a very broad 

exception to the hearsay rule is recognized, in consequence of omitting the 

phrase, “(who have given the statements outside of the court)”. Although 

mistranslation sometimes occurs in translation, it is unthinkable that a 
translator adds to the translation a phrase which is not found anywhere in 
the original. It probably shows that some of the drafters intended to 
adopt the American rule as regards self-contradiction in Article 328, but” 
other drafters, who couldn’t understand the problem well, omitted the 
above-mentioned phrase from the Japanese text which has remained un- 
omitted in the English translation. t 

These failures were almost inevitable, however, in the enactment of 
the new Code of Criminal Procedure which hurriedly adopted many common 
law rules into the system of law that had been under the overwhelmin 
influence of Continental European law ; because it is a very difficult task 
to fuse these two systems of law, entirely different, and it could not be 
expected that all the drafters of the Code had sufficient knowledge of the 
common law. 


IV 


In Article 321, Subsection 1, the drafters of the Code seem to have allow- 
ed intentionally wider exceptions to the hearsay rule than those in American 
law. Especially, Item 2 of that Subsection provides that a document which 


‘ This translation is not correct. It should be ‘‘ disputing,’’ which includes only ‘“‘ discredit- 


ing,’’ ‘‘impeaching,’’ excluding ‘‘ restoring,’ ‘‘rehabilitating’’ (the trustworthiness of the 


statement). 
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contains the report of a statement of a person made before a_ prosecutor, 
and is signed and sealed by him, can be used as evidence, 

“where he can testify neither at the preparatory proceeding nor at the 

trial because of his death,,mental or physical illness, missing or staying abroad, 
or where he has, either at the preparatory proceeding or at the trial, given a 
testimony contrary to or materially different from his previous statement and 
the statement was made under special circumstances, which show that the 
previous statement is more trustworthy than the testimony given either at the 
preparatory proceeding or at the trial.’ 

No exception equivalent to this is allowed for the accused. It is no 
exaggeration to say that this provision puts the prosecutor in a better 
status in the field of the law of evidence than the accused, influenced by 
the traditional Continental European idea. 

Moreover, the constitutionality of this provision is very doubtful.° 
For, in spite of Article 37, Subsection 2, of the Constitution, which reads, 
“The accused shall be permitted full opportunity to examine all wit- 
NESSES, .. 000. ,” Article 321, Subsection 1, Item 2, of the code of criminal Proce- 
dure admits the use of a document which contains the report of a 
statement made before a prosecutor, without giving the accused any 
opportunity to examine the man who made that statement, not merely as 
impeaching evidence but as substantial evidence to convict the accused. 

In order to determine the constitutionality of this provision, we must 
first clarify the meaning of the word “witness” in the first half of Article 
37, Subsection 2, of the Constitution. That may be interpreted in two 
different ways. One is to interpret the word formally and in a narrow 
sense, as meaning “a man who is examined at the trial as a witness.” 
The other is to interpret the word substantially and in a broader sense, as 
meaning “a man who gives evidence by his oral statement,” i.e., ‘‘a 
man whose oral statement is used as evidence.” ‘The Supreme Court took 
the former view. It said,° 

“* Article 37, Subsection 2, of the Constitution, which provides that the accused 

shall be permitted full opportunity to examine all witnesses, means simply that 
the accused shall be permitted full opportunity to examine all witnesses sub- 
poenaed to the court either by the initiative of the court or by the request of 
one of the parties. This provision does not absolutely exclude from evidence 
a document which contains the report of a statement given by a witness (etc.), 
whom the accused has never been given the opportunity to examine. ”’ 

And as a justification of this interpretation, it, relying on the latter 
half of Article 37, Subsection 2, of the Constitution, which reads, ‘‘ The 
accused ...... shall have the right of compulsory process for obtaining wit- 


° The new Constitution of Japan of 1946 has borrowed the system of judicial review from 
America (Articles 81 and 98), which had not been recognized in the old Constitution of 1889. 

* 3 Supreme Court Reports, Criminal Case Series 789, decided on the 18th of May, 1949, 
oy the full court. 
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” 


nesses on his behalf at public expense, ” said, 


““A document, which contains the report of a statement made before a 
prosecutor, is read to the accused at the trial. The accused who has something — 
to object, can, as a constitutional right, request to subpoena to the court, at 
public expense, the man who had made the statement, and cross-examine him 
on any _point of his statement, for the purpose of clarifying what he meant 
in the statement or whether his statement is correct. So we can safely con- 
clude that it does not damage the accused’s interest to use such a statement 
as evidence according to the free weigh by the trial judge.’’ 

The Supreme Court, however, in a case in which the interpretation 
of the latter half of Article 37, Subsection 2, of the Constitution was the 
very point disputed, said,’ c 

The Constitution does not demand the court to examine all the witnnesses 
requested by the parties...... It is within the discretion of the court to select. 
witnesses from among those requested by the parties, so long as such discretion 
is reasonable. The latter half of Article 37, Subsection 2, of the Constitu- 
tones se. should be interpreted as to be applied only to those witnesses whom 
the court permitted to examine. ”’ 

As we have seen before, the Supreme Court justified its own formal 
and narrow interpretation of the word “witness” in the first half of 
Article 37, Subsection 2, of the Constitution, by referring to the latter 
half of that subsection. But here, it denies its own justification. For, 
according to this judgement, it is not guaranteed that the court will 
always subpoena to the court a man whom the accused requests to be 
subpoenaed as a witness in order to cross-examine him about his statement 
made outside of the court. 

Even if that were guaranteed, the latter half of Article 37, Subsection — 
2, of the Constitution cannot serve as justification for the narrow inter- 
pretation by the Supreme Court relating to the word “ witness” in the first 
half of that subsection. That subsection should be interpreted as meaning 
just the same as the similar provisions in the Sixth Amendment of the 
Constitution of the United States, which reads, “In all criminal prosecutions — 


the accused shall enjoy the right ...... to be confronted with the witnesses 
against him; to have compulsory process for obtaining witnesses in his 
Ehiore agar ” ; i.e, the first half as providing as to witnesses against the 


accused, the latter half as providing as to those in his favor. Therefore, 
when the prosecutor wishes to use a statement as evidence against the 
accused, he himself must give the accused the opportunity to examine the 
man who made that statement. It cannot be said that the accused’s inte- 
rest is not damaged by imposing on him the burden of requesting the 
court to subpoena the man who made that statement. The Supreme Court 
which has taken the view to the contrary, must be criticized that it 


* 2 Supreme Court Reports, Criminal Case Series 734, decided on the 23rd of June, 1948, 
by the full court. 
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misinterpreted the provisions of the Constitution that have adopted the 
principles of American law. 

I think that the word “witness” in the first half of Article 37, 
Subsection 2, of the Constitution, should be interpreted substantially in a 
broader sense as meaning, “a man who offers evidence by his oral state- 
ment. ’’ Only by thus interpreting this word, the hearsay rule of Japan 
can be said to derive from the Constitution. This provision in the 
Constitution, however, declaring the fundamental principle, does not forbid 
reasonable exceptions which do not violate the fundamental principle. As 
to the above-mentioned provision in the Sixth Amendment of the Constitu- 
tion of the United States, the exceptions to the hearsay rule, which had 
been recognized in the law of evidence at the time of the adoption of the 
Constitution, are held to be allowed equally under the Constitution, this 
constitutional provision having added no new guarantee.* Qn the contrary, 
Article 37, Subsection 2, of the Constitution of Japan, is a provision, 
which has created a new guarantee, in order to protect the freedom of 
the people more fully than it had been under the old Code of Criminal 
Procedure, and must lead the future law of evidence. It having no such 
historical background as that of the Sixth Amendment of the Constitution 
of the United States, the extent of the exceptions allowed to the funda- 
mental principle provided by it, should be determined by theory. In 
doing so, however, we should refer to the principle underlying the numerous 
exceptions to the hearsay rule, worked out by the incessant efforts of the 
Anglo-American people. (Article 97 of the Constitution of Japan contains 
a passage, “ The fundamental human rights by this Constitution guaranteed 
to the people of Japan are fruits of the age-old struggle of man to be free. ” 
It was the Anglo-American people that struggled to get the hearsay rule.) 

Theoretically, it can be generalized that exceptions to the hearsay 
rule are allowed in the American law of evidence, when there exist the 
following two elements, i. e., “necessity” and “circumstantial guarantee 
of trustworthiness.” ‘‘ Necessity’? means that there is a special necessity 
for using the hearsay evidence in question. ‘“‘ Circumstantial guarantee of 
trustworthiness ” means that some special circumstances exist diminishing 
the risk of untrustworthiness which ordinarily exists in hearsay evidence, 
thus supplying the lack of cross-examination. I think that these two 
elements should also exist in order to allow exceptions to the provision 
of the first half of Article 37, Subsection 2, of the Constitution. 

According to this interpretation of the Constitution, I cannot but 


§ Mattox v. U. S., 156 U.S. 237 (1895). ‘‘ The Constitution shall be interpreted in the light 
of the law as it existed at the time it was adopted, not as reaching out for new guarantees 
of the rights of the citizen, but as securing to every individual such as he already possessed 
as a British subject — such as his ancestors had inherited and defended since the days of 
Magna Carta.’’ 
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conclude that Article 321, Subsection 1, Item 2, is unconstitutional. The 


document which is allowed to be used as substantial evidence for the 


proof of the indicted crime by virtue of the first half of this item, is that | 


which contains the report of a statement made before the prosecutor, who 
heard that statement for the purpose of obtaining enough knowledge to 
determine whether he should indict the suspected. No opportunity to 
cross-examine the person who made the statement is given to the accused. 
Such an exception to the hearsay rule is unconstitutional, because ‘even if 
the element of “necessity” is satisfied, the “circumstantial guarantee of 
trustworthiness” cannot be found at all. The latter half of this item 
requires indeed that “there exist special circumstances which show that 


the statement is more trustworthy than the testimony given either at the 
preparatory proceeding or at the trial” but such a relative trustworthiness — 
(i. e., to be more trustworthy) * does not amount to “‘ circumstantial guarantee — 


of trustworthiness” required as a substitute of cross-examination. Conse- 
quently the latter half of this item is also unconstitutional. 

No case of the Supreme Court has been reported on the constitutionality 
of Article 321, Subsection 1, Item 2, of the Code of Criminal Procedure. 
All cases of the Supreme Court mentioned above are those relating to “the 
Act for the Temporary Adjustment of the Code of Criminal Procedure in 
Consequence of the Enforcemefit of the Constitution of Japan.” Never- 
theless, the interpretation by the Supreme Court of the word “ witness” in 
the first half of Article 37, Subsection 2, of the Constitution, suggests that 
the Supreme Court will surely hold that provision (Article 321, Subsection 
1, Item 2, of the Code of Criminal Procedure) constitutional. A lower 


court (Sapporo High Court) held the first half of that item constitutional.!° — 


Vv 


Before the adoption of the principles of the American hearsay rule by 
the new Constitution and the new Code of Criminal Procedure, the 
Japanese law, under the strong influence of Continental European law, 
allowed any kind of evidence to be substantial evidence. Influenced by 
this tradition, the drafters of the Code drafted provisions which recognize 
wider exceptions to the hearsay rule. The court, also influenced by this 
tradition, seems to hold those provisions constitutional, as we have seen 
before. Furthermore, in interpreting the provisions in the Code of Crimi- 


® Lower courts have often held that there exist ‘‘ special circumstances which show that 
the statement is more trustworthy ...... ,’’ when the statement made before a prosecutor is 
more logical than that made at the trial, or when that made before a prosecutor accords 
more with other evidentiary facts proved than that made at the trial. 

1° 3 High Court Reports, Criminal Case Series 283, decided on the 10th of July, 1950. 
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nal Procedure relating to exceptions to the hearsay rule, the court tends 
fo interpret extensively the abstract and general words therein used. This 
attitude of the court is gradually making these provisions mean something 
lifferent from the American rule. 

One of the High Courts, in a criminal case on “the Tax on Intoxi- 
ating Liquors Act, ” held that a document which contains the report of 
a statement made before a tax-collecting official, who was investigating 
a tax-offence, is allowed to be used as evidence, because, in the opinion 
9f the court, it is “a document prepared under circumstances which show 
that the statement is specially trustworthy ” provided in Article 323, Item 
3.41 (This Item provides, after Item 2 which reads “An account book, a 
voyage log and other documents prepared in regular course of business, ” 
“A document, other than those provided in the two preceding items, 
prepared under circumstances which show that the statement is specially 
rustworthy.”) That this decision is wrong can be easily seen by compar- 
ing it with Article 321, Subsection 1, Item 2, which provides that a 
jocument which contains the report of a statement made before a prosecutor 
may be used as evidence only when it satisfies several requirements. (I 
think that even this provision is unconstitutional, as I mentioned before.) 
This decision allows a document which contains the report of a statement 
made before a tax-collecting official to be used as evidence without any 
equirement to be satisfied! The court said that the trustworthiness of the 
locument was guaranteed by the sign and the seal of the interrogated (in 
addition to those of the tax-collecting official) demanded by “the Investi- 
vation of Tax Offence Act.” But the document which contains the report 
»f a statement made before a prosecutor must also be signed and sealed 
oy the person who made the statement, in order to be admitted as evidence 
Article 321, Subsection 1, Item 2). The trustworthiness demanded by Article 
323, Item 3, is of a far higher degree than that decided to be sufficient 
oy that High Court. It should be of such a degree as to make it possible 
to treat that document equal to “a document prepared in regular course 
of business. ” 

Let us take another example. It is a case in another High Court 
relating to Article 324 as to a hearsay oral statement. In that case a 
witness (C) testified as follows: “A man (B), whom I know well but his 
name, came to see me and offered to sell a pair of trousers owned by the 
Allied Forces, which he had bought from A (the accused). ”” The Court held 
that this testimony may be used as evidence against A, indicted with the 
crime of illegal possession of property of the Allied Forces.'* As this 


7 High Court Criminal Cases Reports 93, decided on the 19th of April, 1950, by the 
Akita Branch of the Sendai High Court. 

2 73 High Court Criminal Cases Reports 44, decided on the 8th of June, 1950, by the Osaka 
High Court. 
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testimony is “an oral statement given by a person other than the accused 
either at the preparatory proceeding or at the trial, which contains a 
statement made by the accused,” it may be used as evidence by Article 
324, Subsection 2, only when it satisfies’ the. requirements prescribed in} 
Article 321, Subsection 1, Item 3. The Court held that this testimony 
satisfies the requirement that it should be made “in circumstances which 
show that the statement is specially trustworthy,” because “that (B’s) 
statement was made when B came to see C for the purpose of selling a 
pair of trousers, and that statement coincides with other trustworthy 
statements.” (Other requirements were satisfied in this case.] But the: 
admissibility of an evidence must be determined by the nature of that 
evidence, and the trustworthiness of B’s statement is not guaranteed at 
all. B might have told a lie about the seller. Neither was it a spontane- 
ous statement. Consequently, the judge which held that the statement in 
question may be used as evidence, is wrong. | 


VI 


With the signature of the Peace Treaty, it is expected that the 
occupation of Japan by the Allied Forces will come to the end in the 
near future, and Japan will regain her sovereignty. How will the law of 
criminal evidence of Japan develop thereafter? Japanese lawyers, both in 
bench and bar, are still under the strong influence of the ideas of Continental 
European law which have been predominant in Japan for many’ years, 
although they have gradually obtained some knowledge of Anglo-American 
law during the occupation. Now it is sometimes advocated to re-amend 
those provisions, which were amended during the occupation in order to 
adopt the principles of Anglo-American law. But I think that such a re= 
amendment will not easily be carried out in the field of criminal evidence, 
which is indispensable for the protection of the freedom of the people, 
because they will not let themselves be deprived of the protection of freedom 
once obtained. The problem to be answered in the future, seems to be 
whether those (or similar) provisions will be interpreted freely so as to 
place the law of evidence of Japan somewhere between Anglo-American 
law and Continental European law, or whether they will be interpreted 
strictly so as to make the law of evidence of Japan nearly the same as 
the rules in Anglo-American law. The answer depends upon whether the 
Japanese lawyers will come to understand more thoroughly the fundamental 
principles of Anglo-American law of evidence. 


PARRICIDES IN JAPAN 


By ‘TADASHI UEMATSU 


Professor of Criminal Law 


I. The Problem 


The reason why the writer has taken up ‘“‘Parricides in Japan” as 
the subject of an article intended for foreign readers is dual, namely that 
he has been studying this subject from a criminological interest for some 
time and that recently two American psychologists interested in this 
subject sent him enquiries about it. Further, the provision of the Penal 
Code of Japan concerning parricide appears to him as worthy of being 
submitted to foreign scholars as a topic of discussion, especially in view of 
the fact that the provision has lately been made a subject of controversy 
of deep interest as a theoretical problem in criminal law and a judicial 
problem of the Supreme Court in its relation to the new Constitution of 
Japan. 

Enquiries from foreign scholars regarding parricide evidently originated 
from the interest taken by psychoanalysts in this sort of crime. As is well 
known, the idea of Oedipus complex was enunciated by Sigmund Freud, 
the first exponent of psychoanalysis and it has been since regarded as one 
of the fundamental principles of psychoanalysis. Starting from his theory 
that man has a natural tendency to be attracted to the parent of the sex 
opposite to his own while rebellious to the one of his own sex, a similar 
principle at work in parricides that the offender and the victim are of the 
same sex. Such sex relation between the offender and the victim involved 
in parricide would be interesting to foreign psychoanalysts, psychologists, 
and psychiatrists. It will now dwell upon the actual condition of parricides 
in Japan focussing our attention on this problem. 

Before proceeding further, however, it will be well to give heed to 
the provision concerning parricide in the Penal Code of Japan. Article 
200 of the same Code provides: ‘‘ A person who has killed his own or his 
spouse’s lineal ascendants shall be punished with death or penal servitude 
for life.” Compared with Article 199 of the same Code which deals with 
homicide in general, to the effect that ‘‘ A person who has killed another 
shall be punished with death or penal servitude for life or for not less 
than three years,” it is plain, from the provision itself, that the penalty 
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given in the former article is remarkably heavier than that in the latter. 


Actual sentences, however, delivered in court go even a step further in | 


the alleviation of punishment of an offender im ordinary homicide; he is 
very rarely, if at all, subjected to death sentence or penal servitude for 
life, in some cases the punishment being as light as three years’ penal 
servitude, the execution of which is, moreover, often suspended. 

In the Penal Code of Japan, relating to homicide, no other provision 
exists than the two articles just referred to, excepting those anent homicide 
committed by a robber or a ravisher. Consequently, the offence of killing 
others, irrespective of whether it be murder or manslaughter, is subject to 
comparatively light punishment so long as the victim is not the lineal 
ascendant of the offender. Heavy penalty is meted out only in cases 
where the victim happens to be a lineal ascendant of the offender. 

The lineal ascendant, who is the object of parricide in the Penal Code 
of Japan, is, as is stated in the Code, the offender’s or his spouse’s lineal 
ascendant. Even the parent-child relationship resulting from adoption is 
treated in exactly the same manner as the one originating from natural 
kinship. It is to be remembered here that as the conception of the lineal 
ascendant as was accepted in the Penal Code has changed through the 


influence of the new Civil Code of Japan adopted after World WarII. The | 


old conception had a much wider coverage. Indeed, formerly not only the 


offender’s own parents, but also his foster- and step-parents were construed j} 
to be his lineal ascendants. Under such circumstances, the facts to be | 
mentioned in the present article naturally relate to those instances which } 


fallunder the lineal relationship as understood in the pre-amendment days. 
That parricide is subjected to a remarkably heavier punishment than 
ordinary homicide is undoubtedly due to the fact that the Japanese society 


is ruled by the old Chinese ethical philosophy. In the days when Japan ~ | 
was little affected by Western civilization, parricide was regarded as of a | 


much more vicious character. As the ‘‘ Taiho-Code”, the oldest systematic 
penal code of Japan, promulgated in 702 A. D., was based on an old 
Chinese Code, parricide was treated therein as one of the eight crimes of 
the most wicked nature, and in the Tokugawa Shogunate days (1603— 
1867), when the influence of Chinese classical philosophy was very much 
stronger, that crime was, together with the killing of one’s master and 
that of a husband, liable to the capital punishment. »Despite the fact that 
opportunities were afforded Japan for reconsideration after 1868 as she 
came to be strongly influenced by Western civilization, the traditional idea 
of deference to one’s lineal ascendants has come down to this day as part 
of the good morals and manners, with the consequence that the crime 
of parricide is regarded as much more emphatically against morals than 
ordinary homicide, and the heavier penalty for this crime has been 
preserved even in the amended Penal Code of 1947. 
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The great revolution in the popular thought witnessed by Japan after 


| World War II. has led to the expulsion of the remnants of the feudal 


system one of its main objectives, and the principle of the equality of 


| people in the eyes of the law was established by the new Constitution, 
| which declares in Article 14, paragraph 1: 


“All of the people are equal under the law and there shall be no discrimi- 
nation in political, economic or social relations because of race, creed, sex, 
social status or family origin.’’ 


In regard to the protection afforded by the new Constitution, the 


infliction of heavier punishment upon a parricide than upon an ordinary 


homicide has brought about a controversy whether it involves discrimina- 
tory treatment in law, in view of the fact that here the discrimination is 
in favor of the lineal ascendant on account of his status in the family 
and that in the case of an ordinary homicide, the offender is liable to a 
lighter punishment than that imposed upon a parricide. This point was 
discussed by specialists of constitutional law as well as of criminal law, 
culminating in a judgment (on October 11, 1945) by the Supreme Court 


| in which it was held that Article 200 of the Penal Code was based on 


the morals common to mankind and that it was not unconstitutional 
because it did not fall under the ‘‘ discrimination because of social status” 


| or run counter to any other consideration in the new Constitution. Since 
| this adjudgment, scholars have been rather reticent in voicing their 
opinions, but, as the present writer assumes, “some of them are sticking 


to their own conviction, that the said article is unconstitutional. 

The present writer has been of opinion that the inflicting of a heavier 
punishment upon a parricide is not unconstitutional and tried by publishing 
his opinion three times prior to the court’s judgment, to induce the court 
along the line of his contention: He now takes the opportunity to make 
public his views and give a general picture of the actual condition of 


| parricides in Japan so that he may be able to enlighten foreign scholars 


| 
! 


who are taking a criminological interest in this subject. 

Needless to say, the question of constitutionality of the said provision 
of the Penal Code concerning parricide has no direct bearing upon the 
question of the sex of the offender and the victim. But as both are 
matters concerning parricide and have recently engaged the attention of 
the specialists, the two phases of parricide are here taken up. 


Il. General Picture of Parricides and the Ratio 
of Female Participation 


Figures available at present for the study of this problem out of the 
criminal statistics of our country belong to the 59 years, from 1882 to 
1940. The above table was compiled from the data annually supplied by 
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the Ministry of Justice, and there are some lacuna in the table owing to’ 
the oversight of sex of the offenders. 

In glancing through the figures to find the general trend of ee 
in the number of cases from year to year during the period for a little 
over one half-century shown above, attention will be directed to the 
following points, namely that a remarkable change is noticeable in the 
occurrence of the crime between the period before 1908 and that after 
1909. A comparison of the annual occurrence of the crime during these 


Table 1. Number of Offenders Arrested for Parricide 
Per Annum (1882—1940) is 


Year Males Females Females Total 
1882 0 a 1912 29 
1883 14 i IE 1913 23 
1884 5 0 5 1914 22 
1885 6 0 6 1915 35 
1886 9 1 10 1916 30 
1887 8 0) 8 1917 26 
1888 12 1 13 1918 19 2 21 
1889 5 0 5 1919 27 3 32 
1890 3) 0 5 1920 29 6 35 
1891 5 2) 8 1921 26 2 28 
1892 6 0 6 1922 18 0 18 
1893 8 1 9 1923 22 0 22 
1894 14 2 16 1924 24 0 24 
1895 9 0 9 1925 16 1 17 
1896 15 2 17 1926 24 2 26 
1897 13 1 14 1927 29 3 32 
1898 14 1 15 1928 8 5) 13 
1899 1 i 13 1929 12 0 12 
1900 9 1 10 1930 15 3 18 
1901 6 1 7 1931 27 3 30 
1902 10 1 11 1932 31 6 37 
1903 15 0 15 1933 34 2 36 
1904 11 1 12 1934 37 4 4l 
1905 ah 0 7 1935 38 5 43 
1906 12 3 15 1936 26 1 27 
1907 2 0 2 1937 22 4 26 
1908 10 0 10 1938 25 5 30 
1909 20 1939 19 4 23 
1910 24 1940 14 4 18 
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two periods shows that the number of offenders during the latter period 
is about twice the number of the former period. This may probably be 
explained by the following two reasons: (i) Since the Penal Code of 
Japan was amended in 1907 and came into force in October, 1908, the 
figures for and after 1909, show the number of offenders that come within 
the purview of the amended Penal Code (which is even now in force); 
while, under the old Penal Code, victims of parricide were limited to 
lineal ascendants of the offender, under the amended Code, the concept of 
lineal ascendants was extended to include those of the offender's spouse; 
(ii) Changes have been made in the punishment of parricides which was 
death penalty under the old Penal Code, and death or penal servitude for 
life is prescribed under the new Code. 

It is to be regretted that no distinction of sex can be made in the 
data covering the period of nine years between 1909 and 1917 because of 
lack of information in the official material. 

When the relative ratio of male to female offenders involved is 
worked out from the total for the fifty years, a period during which the 
sex of offenders is known, as shown in the above table, the male ratio 
is 8.9 to 1 female. The ratio is lower than the average male ratio of all 
other crimes provided for in the Penal Code. In other words, more 
females are involved in parricides than in all other crimes prescrided in 
the Penal Code. 

Table 2 shows a comparison of parricides with ten other representative 
crimes. 

These figures indicate the number of persons found guilty by the 


Table 2. Ratio of Males to Females in Crimes of 
Various Kinds (1936) 
La...) . +”?! NGmber of 
Crimes Males Females Total Males as against 
1 Female 

Arson 600 133 733 4.5 

Forgery of documents 3, 522 371 3, 893 9.5 

Gambling 78,714 7, 384 86, 098 10.7 

Homicide 687 118 805 a. o 

Bodily injury 31, 422 625 32, 047 50.3 

Abortion 222 657 879 0.3 

Theft 96, 314 7,044 103, 358 13.7 

Robbery 878 3 881 292.7 

Fraud 50, 275 2, 308 52, 583 21.8 

Embezzlement 17, 368 644 18,012 27.0 

All crimes under the 

Penal Code, inclusive 367, 467 29, 618 397, 085 12.4 

of all the above. 
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public procurator during 1935, namely persons against whom public action 
was instituted and those who were granted suspension. That year was 
specially chosen as one in which the criminality was little likely affected 
by the war. The reason why the findings of the public procurator, instead 
of the court’s sentence of ‘‘ guilty,” were taken here in statistics is that 
in Japan even in case the public procurator finds a suspect guilty, he 
may use his discretion to dispose of the case practically without ptosecut- 
ing the offender, by virtue of Article 248 of the Code of Criminal Proce- 
dure (the Article was 279 in the old Code which was in force in 1935, 
but the contents were the same as in the new Code) which reads: 

“‘If after considering the character, age and situation of the offender, the 
gravity of the offence, the circumstances under which the offence was committed, 
and the conditions subsequent to the commission of the offence, prosecution is 
deemed unnecessary, public action may be dispensed with.” 

Consequently the prosecution of more than 70% of criminal cases 
coming under the Penal Code are dispensed with by the public procurator 
and these cases do not become the objects of the court’s judgment. Thus 
the number of sentences of guilty would rather fail to give a true picture 
of crimes. It will therefore be seen that the sum total of persons found 
guilty by the public procurator gives a picture most approximate to the 
actual condition of criminality. As a matter of course, it must be admitted 
that some of the persons who are found guilty by the public procurator, 
may, when submitted to public trial, be found not guilty, but such cases 
are negligible when large numbers are taken into consideration. 

As is obvions from the above, while the male ratio is 12.4 against 
the female ratio 1 in the total of crimes provided for in the Penal Code, 
the ratio of female participation in crime varies in accordance with the 
kind of crimes. For instance, in such a crime as abortion which, from 
the nature of the crime, is usually committed with the participation of a 
pregnant woman, the ratio of male offenders is only 0.4 against 1 female. 
This is the crime in which the relative frequency of female participation 
is largest among the various offences cited above In all other crimes 
male participation is always larger than female. participation. Still, arson, 
for instance, which is generally known as a feminine offence, represents 
a larger female participation than other crimes. In the forgery of docu- 
ments and gambling, the predominance of men’s participation is below 
the average of the total number of offenders relating to the crimes 
provided for in the Penal Code. In inflicting bodily injury, on the contrary, 
male participation is 50 times as much as that of women. In robbery, 
male participation is 292 times as much as female participation. This 
shows that bodily injury and robbery are crimes characteristically mascu- 
line. In contrast to these, to the perfect surprise of the man in the 
street, in homicide the ratio of males against females is no more than 5.8, 
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the predominance of males being less as against in the total number of 
offenders relating to the total crimes provided for in the Penal Code. 
Here we are given a glimpse of the nicety of difference in the nature of 
crime between wounding and homicide. In spite of the fact that parricide 
is a sort of homicide, in the former the rate of female participation is 
lower than that in the latter. Although it is difficult at present to give a 
satisfactory explanation of the difference between the ratios relating to 
-parricides and homicides, it is an undeniable fact at any rate that, 
contrary to commonsense assumption, women are very liable to participate 
in parricides as well as in ordinary homicides. This fact shows that, 
when driven to extremity, from which no other means of escape is 
available than homicide, even females proverbially tender will resort to 
_ desperate conduct. A famous Japanese proverb is just to the point which 
says: ‘“‘A rat at bay bites a cat.” Truly in such a psychological situation 
‘such occurrences are possible. 


III. Relation of the Offender to the Victim 


No further particulars ‘than those above mentioned being ascertainable 
from the official statistics compiled by the Ministry of Justice, the writer 
has tried to collect concrete cases illustrative of this crime in recent 
time, and succeeded in obtaining reports on 36 cases from various districts 
throughout the country. The data were acquired from reports made in 
response to enquiries from the writer to the 49 district public procurator’s 
offices throughout the country in July, 1947, when he held the position of 
public procurator at the Tokyo High Public Procurator’s Office. The 
data were gathered on»parricide cases sentenced after the termination of 
World War II (August 15, 1945). The 36 cases collected here do not of 
course cover all the parricides perpetrated during the period, but they 
undoubtedly represent the all-round condition of parricides without distor- 
tion, since they were collected at random, without special selection. Of 
those 36 living cases some close examination will be made in the follo- 
wing. One of the 36 cases including a case of complicity, the total of 
offenders comes up to 37. 


1. Condition of Offenders. 

The 37 offenders are divided into 31 males and 6 females. Although 
this shows a slightly larger female participation than the one shown in 
Table 1 given above, it does not call for special attention, due to the 
meagerness of the aggregate number of available cases. 

The age of offenders is given, from the nature of data, in accordance 
with the Japanese custom in which, different from the Western way of 
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describing as one year the completion of one year after one’s birth, a per: 
son is reported as one year old from the day of one’s birth, another yeat 
being added on the coming of a new calender year. According to this 
method of describing age, one’s age-is reported, roughly speaking, a: 
older by one or two years than in case described by the Western method 
Considered in this way, 7 males and 3 females were of the age of 20 year: 
or younger, 14 males and 2 females ranging from 21 to 30 years, 6 male: 
and 1 female from 31 to 40 years, 3 males and no female from 41 to 5 
years, and 1 male and no female from 51 to 60 years. 

By occupation, many of the offenders involved in this crime wert 
engaged in agriculture, especially persons of such lower social position a: 
day-laborers. A primary school teacher was the solitary case of a persor 
engaged in intellectual occupation. But as he was adjudged not guilty 
his mental derangement having been acknowledged, in fact not a sing 
person could be found in normal mental condition and engaged in intellec 
tual occupation. This evidences the fact that this kind of crime is gene 
rally perpetrated by person of low mentality. 

On looking into the education of offenders, only one male was < 
university graduate, a male and a female ‘‘semmon-gakko” (roughly 
corresponding to a college) graduates were found, but they were acknowledgec 
as ‘‘weak-minded.” It is true that there were two male middle-schoo 
graduates, but they were either mentally deranged or weak-minded. 

It may therfore be concluded that only very few normal persons wit 
decent education were found among parricides. 

Since persons who have had the advantage of a high education are 
generally critical toward the surviving custom of feudalism, they do no’ 
blindly adhere to the morals of the Confucian creed including filial piety 
It is only natural that they should not be amenable to slavish submissior 
to their lineal ascendants, and take a critical attitude toward improper 
conducts of the latter. At the same time higher education opens up < 
wider area of free mental activity, and minimizes to that extent the 
possibility of being driven to a sad plight. Even in oppressed circumstances, 
in which a person with inadequate education would resort to parricide tc 
extricate himself from his predicament when in his imprudent judgmen 
no other means were available, a person with a high education will ofter 
find some peaceful means of escape. Higher education helps him to eman: 
cipate himself from the slavish submission on the one hand, and on the 
other to get rid of the danger of committing parricide. 

Inferior condition of mentality is also considered to have a similai 
effect as occupation and education. Out of the small number of 37 
offenders, two were acknowledged to be mentally deranged, and twelve 
were acknowledged as weak-minded. When these two classes are combined, 
the mental defectives come upon to fourteen, or 38% of the total. Thi: 
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shows a remarkable high percentage of person with mental defects as 
compared not only with the general population but also with offender in 
general. Besides, in judicial praxis cases where such acknowledgment is 
accorded are limited to instances so conspicuous as to arrest the attention 
of judges who are not psychiatrists. It must thus be presumed that among 
the 37 cases cited above there probably will be a greater number of 
mentally unsound offenders than those judicially acknowledged. Another 
consideration must not be neglected which is that, in addition to the 
37 offenders above mentioned, there will probably be offenders who have 
not been made the subject of public trial because of mental defects. For, 
should a man’s mental condition be so apparently defective, as to justify 
the presumption of judicial decision as mental derangement, he will 
forthwith be disposed of as a mental defective, without undergoing court’s 
trial as an accused, or even being put to search as a case of offence. 
Thus, it will be perfectly safe to presume, as a matter of fact, the 
existence of a substantial number of the crime committed by mental 
defectives in addition to the 38% above referred to. 

When the three characteristics found in occupation, education and 
mental condition are conjointly taken into consideration, combined with 
the fact that parricidesare generally committed by young persons, the general 
condition of the parricide is the narrowness of range of free mental activities. 
The offender is apt to be driven to a fix, and being devoid of the ability to 
think out some other means of escape, takes to parricide as the last resort. 


2. Condition of Victims. 

As regards the victims, attention will be given to his age as well as 
his relation to the offender. Not much seems to be worthy of special 
remark in regard to age. But-it is a fact worthy of attention that among 
the victims there are rather a large number of persons over seventy years 
of age, extremely bigoted and dissolute, with a nasty character inviting 
strong attack from their children or grandchildren. 

Let us now proceed to sum up the personal relation between the 
offender and the victim. The lineal ascendant victims of the male offender 
are 13 fathers, 2 grandfathers, 5 mothers, 1 stepmother, 1 grandmother, 1 
foster-mother, 3 cases of father and mother, and 3 cases of foster-father 
and -mother. This makes a total of 36 which is divided into 22 male 
and 14 female victims. Female offenders had for lineal ascendant victims 
2 fathers, 1 foster-father, 1 husband’s father, 1 case of father and mother, 
1 case of husband’s father and mother, making a total of 8 victims 
divided into 6 males and 2 females. 

What calls for special attention in respect to personal relation of the 
offender to the victim is the fact that, in the case of male offenders, 39 % 
of the victims (14 victims out of the total of 36) are of the sex opposite 
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to the offender’s while, in the case of female offenders, 75% (6 victims 
out of the total of 8) of the victims were of the male sex. These figures 
are merely the result of a summary observntion of offenders and victims 
of opposite sex. If a more minute examination is made as to which 
parent is the principal object of parricide, in cases where the both parents 
are victims, and if kindreds are excluded, the ratio of victims of the sex 
opposite to that of the offender become higher. Generally speaking, the 
sex relation between the offender and the victim is as stated above. Most 
young daughters killed their fathers, and the act originated in most cases 
from their sympathy with their mothers. Among offending sons, as many 
as 39% killed their mothers, i. e. parents of opposite sex. Some cases are 
even found in which the offender killed the parent of the opposite sex in 
league with the parent of the same sex. Although Freud’s formulae are 
not supported just so by present-day pychoanalysts, the above cited facts 
must be regarded as altogether too contradictory to explain the principle 
of affectional relation of parents and children only by Oedipus complex. 

One thing of which we become aware in a general survey of sex 
relation of the offender and the victim involved in parricide is the fact that 
the victim is, regardless of the sex of the offender, in most cases a male 
lineal ascendant. Why are male lineal ascendants liable to become victims 
in parricides? In so far as the conditions of the family tie in this 
country are concerned, this may be due to the predominance of paternal 
power in the Japanese family. This is a characteristic feature of Oriental 
society and also peculiar to Japanese society in which the position of the 
male is much higher than in the West. As a result of these preeminent 
paternal rights, male lineal ascendants often act tyrannically, and tyranny 
in turn calls forth resistance on the part of lineal descendants. The 
preponderance of cases in which victims are fathers or grandfathers is, it 
seems to the present writer, rather attributable to these social conditions 
than to Oedipus complex. The neo-Freudian theory might be good enough to 
explain this phenomenon, but it will at least be a hard nut for classical 
psychoanalysis to crack. 

Besides the particulars about parricides mentioned above, nee writer 
has collected data concerning typical cases of the crime, but these have to 
be omitted at present for want of space. There is one point, however, to 
which the readers’ attention may be called in connection with the circum- 
stances stated below. That is, a remarkably large number of offenders are 
mental defectives, together with the fact that many of the victims are 
persons of extreme atrocity. To the regret of the writer, the space available 
to him forbids dwelling on these case-patterns. But so much can be said 
that a person falls a victim in parricide because he is so abnormally cruel 
and hardhearted that the very existence of such a parent is a matter of 
wonder to a man of common sense. On the other hand, should a parent 
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whose behavior is normal be killed, that is due, in most cases, to some 
mental defect on the part of the offender. 

Imbroglios between near relatives are poignant. Psychologically stated, 
this is because near relatives expect too much of each other. This can 
be accounted for by the fact that the difficulty, if not impossibility, of 
satisfying human want in face of the scarcity of goods during and imme- 
diately after the war often culminated in the crime of parricide. The 
dearth of food which prevailed in those times was actually reflected in 
offences of this kind, bringing out the disgrace.of near-relatives killing each 
other. 


IV. Pros and Cons regarding the Unconstitutionality 


The real condition of parricides shows, as is clear from the above 
statement, that the victims are generally to be blamed in many respects. 
Therefore it may appear cruel that, notwithstanding the extenuating cir- 
cumstances in favor of offenders, the penalty upon a parricide as provided 
for by law is death or pemal servitude for life which is heavier than the 
punishment imposed on an ordinary homicide. Examination into the 
actual punishment brings into light that, though many accidental circum- 
stances intervene, no death penalty was inflicted upon the 37 offenders 
mentioned above, only eleven convicts having been sentenced to penal 
servitude for life. Out of the remaining 26 offenders, 24, that is, exclusive 
of 2 who were found not guilty, or nearly 69% of the guilty 35, were put 
to a lighter punishment by taking extenuating circumstances into considera- 
tion. Strictly speaking, the extenuation must be restricted to exceptional 
cases. But in this kind of crime it is considered so frequently as though 
it were the rule. This is only saying that the punishment as provided by 
law is too heavy when brought face to face with actual fact. After all, 
the rendering of such light punishment reveals the frequency of public 
sympathy being shown toward offenders in parricides. 

On the other hand, it cannot be denied that there are offenders involv- 
ed in this crime who are wicked and do not deserve our sympathetic consi- 
deration. Here arises the question of the advisability of the abolishment 
of Article 200 of the Penal Code. If it were impossible to inflict a heavy 
penalty such as death or penal servitude for life upon an offender of 
wicked nature, in case the Article were struck out, that would be unrea- 
sonable in comparison with penalties for other crimes. But such is not the 
case. For, inasmuch as Article 199 of the same Code includes death 
and penal servitude for life, there is a way of imposing a heavy penalty 
pursuant to that article upon parricide whose criminal circumstances are 
bad. It can be concluded therefore that, even if the provision of Article 
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200 whereby a parricide is made liable to specifically heavy punishment’ _ 
were abolished, there is no fear that, if left to the court’s discretion, the — 
punishment would become unduly light. Forthis reason the writer has 
been insisting upon the advisability of the abolishment of Article 200 on 
the coming occasion of an amendment of the Penal Code. 

However, this is independent from the question whether Article 
200 of the Penal Code is unconstitutional or not. If the writer is’ asked 
whether the Article is unconstitutional, he would say “‘No.” The theoretical 
question of constitutionality should not be hastily decided in the negative 
just because the Article is destined to be abolished in. any case. This | 
would be disregarding the distinction between theor yand policy, or confus- _ 
ing legislative argumentation with interpretation. 

The opinion of regarding the provision of inflicting heavy punishment 
upon parricide as unconstitutional is based on the view that the provision — 
falls under ‘‘ discrimination” because of ‘‘social status.” Against this, — 
some of our constitutionalists ( e. g. Prof. Joji Tagami) hold that the 
relative position of lineal ascendant and lineal descendant does not fall under 
“social status” referred to in the Constitution. If it does not come under 
“social status,” the question resolves itself then and there, and there is no 
need of carrying on the discussion any longer. But even among constitut- 
ionalists, some scholars ( e. g. Prof. Toshiyoshi Miyazawa) consider it as 
one of ‘“‘social status,” while criminologists, almost without an exception, 
proceed with their discussion on the basis of interpreting it as “social 
status” in accordance with the criminological usage of the term “‘ status.” 

Although this question may be treated in its various aspects, and dif- 
ferent grounds may be advanced, the present writer denies the argument 
of unconstitutionality for one fundamental reason. Equality under law as 
guaranteed by our Constitution is a warranty that none of the people, as — 
members of the community, shall be subject to discriminatory treatment — 
in the application of law. Buta child does not remain a child forever; it 
grows into a parent in time. And law provides no obstacle to a child 
becoming a parent. Considered as a member of the community, a person 
is given by law absolutely equal treatment throughout his life. If a person 
is held under heavy responsibility during a certain period of life, and under 
warm-hearted protection during another, that is no discrimination. The 
same is true of the infliction of light punishment upon juveniles (the 
Juvenile Law, Articles 51 and 52) as well as in the stay of the execution 
of punishment accorded to the aged (the Code of Criminal Procedure, 
Article 482, I, 2). 

In passing, a lesson might be taken from French and German legisla- 
tive antecedents in which, while propounding the principle of equality of 
treatment in their constitutions, a specially heavy penalty is provided for 
upon parricides in their penal codes (the provision was revised in the 
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present German law). 

Unless the constitutionality of Article 200 of the Penal Code is 
granted, the consideration of parental relation in the determination of 
penalty, after the abolishment of Article 200, would be unconstitutional. 
Moreover, it will also become infeasible to determine penalty by taking 
into consideration the personal relation of the offender and the victim. 
That will be in this disagreement with the fundamental principle of 
modern penal administration — the individualization of punishment. The 
provision for imposing a heavy penalty on parricide is not unconstitutional. 
But, aside from that question, there is no reason why that provision must 
be preserved, and at the same time it is clear that the abolishment of the 
provision is better because its preservation might bring about a case in 
which an unduly heavy penalty has to be imposed on an offender who 
deserves sympathetic consideration in the determination of penalty. 


TWO TYPES OF MEDIEVAL CITIES 
IN WESTERN EUROPE 


By SuHtRO Masupa 
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I 


One historical and social concept, the true nature of which is very 
difficult for Japanese to understand is “Citizen.” Although such terms 
as “Citizen of good sense” or “ Citizens’ rights and duties” are usually 
spoken of at the present time when democratic legislation and thought 
have been introduced into our public life, it is doubtful if. the public well 
understands the true meaning of the word “Citizen,” as distinguished 
from “Nation” and to what*extent they may be familiar with what 
constitutes a citizen’s morale and training. Frankly speaking, the senti- 
ments as a rule governing our daily life are not those of citizens of 
Western Europe, but may properly be said to be a relic of the past social 
pattern, made up of a mixture of family traditions and Confucian practical 
morality. Therefore, one proper means to change Japan into a new society 
by appealing to a new moral following the pattern of the West is to 
make the public well understand the true nature of “Civil society” and 
appreciate the life sentiment in it. For the Japanese people, however, — 
who, after more than 200 years of seclusion in the Tokugawa era, made 
the Meiji Restoration come to an end in a far from thoroughgoing reform, — 
i.e. a compromise with old influences, the idea of “Civil society,” such 
as witnessed in the West, as a form of collective life of the bourgeoisie, 
as contrasted to a state under absolutism, was far from materializing, even 
though they did accept the external or technical industrial revolution, and 
even to-day its materialization cannot be expected in a day. 

The very fact that Westerners early in history created the idea of a 
“Civil society ” as contrasted to ‘‘State,” is very interesting to us Japanese. 
A survey in details, however, will reveal the fact that the idea in the 
West did not tend in the same direction. For instance, in England, the 
idea constituted the basis of economic and political life; in France, it was 
typical of political reform; while in Germany, despite its backwardness ~ 
in the political as well as economic fields, a most thorough scientific system — 
was established regarding the relationship between state and society, in- 
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dividual and society, etc. These complex circumstances well testify to 
the dissimilarity. In other words, civil society itself has been influenced 
by old traditions within every country, and political as well as economic 
conditions and tendencies. In order to grasp its true nature, a comparative 
study of social and economic conditions of each country under absolutism, 
and a careful study of the spread and influence of enlightening thoughts 
of the 18th century will be necessary. It would be impossible to under- 
stand the advanced and modern society of Western Europe without clarify- 
ing the blooming of bourgeoisie civilization. 

In seeking for the reasons why the Orient lacks the idea of “ Civil 
society,” we cannot but think of the existence of a fundamental cooperative 
consciousness “esprit de corps” lying deep at the root of this idea, the 
absence of which distinguishes the Orient from the Occident. This implies, 
as Max Weber rightly pointed out,! the question of the existence of 
self-consciousness of “Citizens or burgesses” (Biirgerstand) of a town. It 
goes without saying that “Citizens” in a civil society since the 18th cen- 
tury, means “ bourgeoisie,” not mere “inhabitants of a town,’’ much less 
inhabitants of a town in the sense of medieval or ancient times. But it 
can be concluded that the growth of the bourgeoisie and life sentiment 
in it had nothing to do with inhabitants of “ Bourgs,” because “ bourgeo- 
isie” and “ Bourgs” had etymologically close connection. The bourgeoisie 
is a class which grew out of the feudal system and yet through denying 
it, and is considered to stand on self-consciousness that they belong genea- 
logically to “ Biirgerstand,” regardless of its scale. 

In fact, the idea of “Citizen,” which had been existing since the 
Grecian-Roman period, and was revived in medieval towns in Western 
Europe since the revival of commerce in the 11th century, and has broadly 
been adopted in theories and legislations of modern state in a more advanced 
form, is almost undiscernible in the Orient, or it can properly be called a 
cooperative consciousness that has disappeared behind the history, without 
maturing. Roughly speaking, it is one of the most important fundamental 
criterion which differentiates the Orient and Occident. Admittedly, among 
Oriental countries, there is a considerable difference in social structure 
when a comparison is made of India, China and Japan. Japan may be 
considered nearest to the modern state of Western Europe in many respects 
of her scale and economic conditions, having in the process of her economic 
development skillfully adopted Western civilization.2, But even in Japan, 


+ M. Weber, ‘‘ Die Stadt. Eine soziologische Uutersuchung’’ Archiv f. Sozialwissenschaft 
u. Sozialpolitik, Bd. 47, 1921 (Wirtschaft wnd_ Gesellschaft. IL Halbband, 2. Aufl. Tiibingen 
1925, pp. 514-601) 

* The fact that Japan succeded in attaining industrial revolution during as short a period 
as half a century after the Meiji Restoration, forgoing ahead of other countries in the Orient, 
must be fully studied, together with the national character of this country, as a problem of 
historical significance, social as well economic, of the development of a State and as a problem 
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I 


It must be admitted that the medieval towns of Western Europe, 
contrary to the ancient towns which were characteristic of a community 
of soldiers, landlords and consumers, were cooperative bodies based on 
equality of individuals bent on obtaining peacefully a chance for economic 
profits, and having a common nature of conjuratio corporation formed by 
those who operated trade and industry. From this may .be understood the 
difference, as an expression of type, between the “homo oeconomicus ” of 
medieval citizens and the “homo politicus” of ancient times. 

After the Mediterranean world was divided into east and west, and 
the western half merged the Germanic world into a new historic world, 
the “ medieval town” came into existence from for the first time in the 
11th century. These towns very little connected with ancient traditions, 
they were in fact new creation brought about as an inevitable consequence 
of the social and economic history at the middle of medieval times. The 
difference in the process of the growth of the medieval towns between 
Southern and Northern Europe can be understood in the light of their 
tradition and creative power. 

For instance, the growth of a town in Northern Europe a northern 
base for the revival of commerce and an area where a town as an auto- 
nomous body was first established had its origin in its self-consciousness 
as a corporation (Gemeinde) of merchant communities, or “ Wik,” contrast- 
ing to the Bourgs (or burgs) of feudal princes.° These corporations came 
into being adjacent to the burgs, with the title of novus burgus, portus, 
Wik, Vorstadt, etc., standing face to face with burgs as a military, feu- 
dalistic or religious center —— such as Koénigsburg, Herrenburg, Domburg, 
etc. ——, and grew up at an early stage of the initiative of merchant guilds 
a kind of self-government within the very feudalistic system which it ad- 
joined. If they were economically squeezed by feudal lords, by bishops and 
archbishops, this was a result of mutual interests ; protection of merchants 
on the one hand and payment of tribute by the merchants on the other. 
The social structure of a “portus” or “ Wik” was qualitatively far from 
feudalistic, a portent of the removal of feudalistic influence when the time 
had come. Theoretically there was nothing in “ Wik-place” of the parastic 


® Regarding the origin of medieval towns, various theories have been proposed since the 
middle of the 19th century, among which the ‘‘ Merchant Settlement ’’ theory advocated by 
S. Rietschel, H. Pirenne, F. L. Ganshof, C. Stephenson, etc. is recognized as authoritative. 
In recent literature, the following series consisting of three articles is excellent : —— H. Plantiz, 
Kaufmannsgilde und stiédtische Eidgenossenshaft in niederfriinkischen Stidten in 27. und 72. 
Jahrhundert (ZSRG. GA. Bd. 60, 1940, pp. 1-116); Friihgeschichte der deutschen Stadt (ZSRG. 
GA. Bd. 63, 1943, pp. 1-90.) ; Die deutsche Stadigemeinde (ZSRG. GA. Bd. 64, 1944, pp.1-85.) 
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and submissive to political authority as witnessed in the Orient. 

Defiant movements on the part of this economic power accumulated 
by merchants against feudalism either by revolution or in a peaceful way, 
taking advantage of political situations, reflect the activities of many towns 
and resulted in the formation of “communes” in the regions extending 
from the Low Countries to Northern France. Examples were Le Mans (ca. 
1073), St. Quentin (1081), Beauvais (1099), St. Omer (ca. 1100), Aire aan 
de Leie (ca. 1100), Cambrai (1101-1102), Noyen (1108), Laon (1110), Amiens 
(1112), Cologne (1112), Valenciennes (1114), Soissons (1116), Ghent (1127), 
Bruges (1127), Rouen (1136), Treves (1142), Tournai (1147), Arras (1170-1190) 
and London (1191).?° 

What is particularly noteworthy for us Japanese in this respect is the 
fact that the “commune” was a conjuratio corporation (conjuratio, 
communitas, conspiratio, pax, amicitia, kore) constituted by citizens through 
resistance to the feudal powers, driving away the townlords by concerted 
efforts including also all the inhabitants in the adjacent burgs of feudal 
aristocrats generally under the leadership of a merchant gild in the portus 
or Wik, in short, combining both “Wik” and “burg.” For the first 
time, “Citizen Law” (Jus civium) came into being, replacing “ Merchant- 
Law” (Jus mercatorum), and the idea was established that a town was a 
special area of citizens of equal standing as distinguished from a farm 
village. Although it was after prolonged political negotiations that a 
“commune” became a complete autonomous body, it can properly be said 
that the foundation of medieval towns based on the spirit of self-defense 
and self-help was laid by this movement. 

North European towns were thus established by a multitude of in- 
dividual merchants, who had freed themselves from previous ties such as 
clans, ancestor-worship, feudalism, etc., and this nucleus later embraced 
handicraftsmen, agricultural citizens and other town inhabitants; in other 
words, they were established by the solemn pledge (conjuratio) of “ universi 
homines infra murum civitatis et in suburbio (Wik) commorantes ” 
many of the conjuratio included on equal terms citizens of over 15 years 
of age, though their age varied according to towns." 

These may be said to have been characteristic features of a town of 
the North European type. Although later town patricians (Patriziat), called 
meliores, prud’ homme, Richerzeche, etc., rose to prominence within these 
towns and fought against members of gilds or Zunft over mastery of town 
administration, the power of these town-patricians could neither break the 
“traditionalism,” which prevailed during the later part of the Middle 


0 Hf. Planitz, Kaufmannsgilde und stidtische Eidgenossenschaft, p. 37 f.; K. Hegel, 
Stidte und Gilden, Bd. I, (Leipzig. 1891), p. 73 f. ; Ibid., Bd. Il, p. 161 f.; R. Koebner, Die 
Anfiinge des Gemeinwesens der Stadt Kéln, (Bonn, 1922), p. 325 f. 

1H. Planitz, op. cit., p. 46. 
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Ages, nor the “collectivism” of a small homogeneous society, and th 
North European towns could still maintain its character of a corporatio 
of the middle class where the gulf between the rich and the poor was com 
paratively small.” 

Contrary to this, the rise of towns in Southern Europe, particularl 
in Italy, took place in harmony between patricians belonging to th 
Lombards and citizens, especially rich merchants; or an urbanization ¢ 
feudal patricians. This is attributable to the tradition of landlords (possessore: 
in ancient Rome who ruled their possessions in farm villages whil 
residing in towns, and to circumstances peculiar to Italy that the feuda 
of the environs of towns had already been in progress of breaking up sinc 
early in the period of the crusades. Besides, it is presumed that the specia 
relationship, political as well as economic, between Venice and Byzan 
tine Empire had much to do with it.1% 

Be that as it may, town organizations in Italy were not as clear-cu 
as in Northern Europe, and the old towns in the south became weak i: 
power, yielding to a special control of the Sicilian Kingdom and those i 
the north developed into territorial ‘“ Town-states” by uniting with feuda 
powers. The fact that Italian citizens, through the incessant break-u; 
and struggle for political authority already in the 13th-14th century, or 
as it were, on the eve of the Renaissance, eventually gave birth to : 
plutocracy and despotic tyrants is proof of their tendency towards th 
classic “ homo politicus ” from “ homo economicus,” and that the inseparabl 
combination of politics and economy afterwards drove a number of thos 
town-states toward imperialistic designs on their neighbours.'* 

No healthy life could arise from such a society ; instead, the gul 
between rich and poor became more and more aggravated and riots wer 
successively staged by the lower classes. Internal strife resulted in a spli 
into two disputing factions, the “ Popolo Grosso” and “ Popolo Minuto.’ 
Democracy and dictatorship alternated upsetting the balance of power a 
a slight impact, both political ideologies finding revolutionary advocates 
Risk were taken and frauds committed for the love of money, mone: 
being the means of acquiring political power, which suggests the appearanc: 
of political objectivism and the unrestricted display of ability of individual 
during the period of the Renaissance. 

Even when there occured a movement for reform supported by passio 
nate religious feeling, it reflected only a fanatic reaction to the vulgarize 
town life, but not a popularized healthy and pious way of life. Th 


2 See R. Koebner, op. cit., p. 235; M. Weber, Wirtschaft und Gesellschaft, p. 559 etc. 

18 Regarding the growth of Italian towns, aside from the wellknown classical books of C 
pee G. Luzzatto, Storia economica d'Italia, Vol. I (Rome, 1949), pp. 209-238 is recommend: 
able. 

“A. v. Martin, Soziologie der Renaissance. Zur Physiognomik und Rhythmik biirgerlichen 
Kultur (Stuttgart, 1932), pp. 5-17. 
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brawniness of the men of the Renaissance was far apart from a religious 
movement. !® 

When viewed from the standpoint of legislative history, even if there 
existed a similarity between Italian and North European towns, the senti- 
ment of the citizens constituting such towns were very different.'® This 
difference, which originated in the process of establishment, was brought 
about not only by divergent traditions and political situation at that time, 
but also by economic factors. In other words, it may be attributed to 
the economic background, a fact overlooked in economic history of the 
past. In the following chapter a comparative study will be made as regards 
the difference which existed in what were alike called “merchant” or 
“commercial capital.” Because the very difference is considered to have 
played a decisive role in giving birth to the life sentiment of “ citizens” 
and the spirit of modern capitalism. 


Ii] 


From the historical point of view, medieval towns can not be regarded 
as a blocked-up economic unit of self-sufficiency as asserted by some 
political economists. The citizens of those towns had a dualistic character 
“to live closely and to think widely,” and their economic activities not 
only controlled the adjacent farm villages, but also had a disposition to 
connect themselves with as, distant markets as possible beyond the frontiers 
of the feudal lords’ domain. The fact that a town, having little national 
consciousness in the economic field, called citizens of other towns within 
the same state “foreigners” suggested the possibility of a sort of world 
economy of an international character. Professor F. RGrig laid stress on 
the initiative spirit of merchants in remote places by stating “ Der eigent- 
liche Lebensnerv der gesunden mittelalterlichen Stadt von Rang ist aber 
der Fernhandel, sein Betatigungsfeld nicht die ndhere Umgebung der Stadt, 
sondern die Welt, der in ihm rege Geist nicht Kirchturmpolitik, sondern 
Denken in weite Raéume.”*'’ This was not because he was an expert 
scholar on teutonic Hanse but because he thought much of international 
character of the medieval towns as mentioned above. 

Two apparently opposite sides of the citizens’ spirit which was festered 
within such towns can be pointed out. Medieval citizens, though in a 


%* Regarding this problem, Engel-Janosi, Soziale Probleme der Renaissance (Stuttgart, 1924) 
can be recommended as a study of interest. 

4° For instance, how the system and name of ‘‘consules’’ became popular north of the Alps. 

"FB. Ro6rig, Mittelalterliche Weltwirtschaft. Bltite und Ende einer Weltwirtschaftsperiode 
(Jena, 1933), pp. 30-31; cf. F. RGérig, Rheinland-Westfalen und die deutsche Hanse, Hans. 
Goll. Jg. 1933, pp. 17-51; ‘‘ Unternehmerkrafte im Flandrisch-Hansischen Raum,’’ H. Z. Bd. 
159 (1939), pp. 265-286. 
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different degree, lived outwardly by bargaining, fraud and adventure, 
but inwardly were bound by tradition, faithfulness and order. While most | 
handicraftsmen did not necessarily participate directly in trade activities, 
it is considered that merchants, from the very first, combined these two 
spirits, which were peculiar to the frank and easy but exclusive character 
of the towns. : 

However, when we consider the living foundations of the citizens of 
South and North European towns, we find a big difference in economic 
conditions and environments. This difference has connection with the limit 
of profitability of so-called “commercial capital.” 

Roughly speaking, without showing examples in detail, the activities 
of Italian towns centered on imports of various commodities from the © 
Orient, South Asia and the Far East through eastern bases in the Mediter- 
ranean as transit ports on the one hand, and in exports of metals, especially 
silver produced in Southern Germany, which were most liked by Orientals | 
and some amount of high-grade woollens on the other.'® The most important 
source of profits was constituted by commission on intermediary trade of. 
luxuries, and spices particularly pepper. This was an intermediary trade 
between two places of commodities or between two poles where the price 
structure was ambiguous. Commodities traded were generally limited to 
special luxuries produced in specified places such as pepper, spices, jewels, 
silk and silk tissues, ivory, etc. As a result, prices were unstable, being 
decided not so much by reasonable and objective conditions as by bargaining, 
competition and fraud with risk of adventure on the way of transportation 
piracy, shipwreck, etc. which risks had to be included in sale 
prices. No noteworthy industry was developed in any influential town in 
Italy, with the exception of a textile industry in Florence peculiar to 
early-stage-capitalism, derived from intermediary trade of commodities, 
and due to the fact that the huge commercial capital available was not - 
used for investment in healthy industrial production, but was converted into 
usury capital and unhealthy international speculation. In other words, 
the territorial expansion of Italian towns was not for the protection and 
development of domestic industries, but for profiteering from intermediary 
trade and for a monopolistic position, military as well as political ; a policy 
of the medieval imperialism without industrial foundation. The struggle 
for supremacy between Venice and Genoa, Pisa, etc. evidences this 
situation. 

What Henri Pirenne described in his book }® “the volume of Hanseatic 
trade certainly equalled if it did not surpass that of the Mediterranean, 


18 For details cf. A. Schaube, Handelsgeschichte der Romanischen Volker (Miinchen u. 
Berlin, 1906). 

19H. Pirenne, Economic and Social History of Medieval Europe, tr. by I. EK. Clegg (London, 
1936), p. 151. 
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but it certainly involved a smaller capital. The value of the merchandise in 
which it dealt was not such as to permit of the big profits resulting from 
the sale of spices; a heavy expenditure was necessary to bring in a small 
return. Thus it is not surprising that we do not meet in the Hanse towns 
those powerful financial houses which gave medieval Italy the financial 
hegemony of Europe. There was a wide gulf between firms like the Bardi 
or Peruzzi and honest merchants such as Wittenborg at Liibeck, Geldersen 
‘at Hamburg or Télner at Rostock, and the contrast was equally great 
between the perfected commercial technique of the former and the un- 
sophisticated methods of the latter’ is an ingenious explanation of the 
above mentioned contrast, which was derived from the difference in economic 
foundation. 

Merchandise handled by citizens of Northwestern Germany, the Low 
Countries, Northern France, etc. were never monopolistic luxuries of an 
ambiguous price structure which promised unlimited profits, as it is clearly 
explained in the documents of Teutonic hanses and the “ Handlungsbuch” 
by Vicko von Geldersen, Johann Télner, Hermann and Johann Wittenberg 
etc.2° The development of commerce during the 13-14th century, though 
not yet complete, had already reached a stage in which North European 
traders united in an almost uniform price structure, which was witnessed 
even in the migrations of handicraftsmen and labour between Flanders — 
Brabant — Holland and England. In the days around the Hundred Years’ 
War, the price of Bordeaux wine and its production were soon reported to 
Bristol and controlled the amount of exports of woollens from there.”! 
The same thing can be proved regarding the relationship between the 
Teutonic hanses (Hanseatic Kontor) in Nowgorod, Wisby, Bergen, London, 
etc. and other towns surrounding the Baltic shores and Bruges. 

Merchandise handled most in trade markets, which had gradually been 
unified firstly through Champagne fairs and later literally through world 
markets (Bruges) were daily necessaries such as wool, woollens, linens, wine, 
herrings, metal manufactures, salt, etc. Particularly the trade in woolens, 
which started with Flanders as a center, had great importance. The revival 
of commerce in Northern Europe, different from the case in Italy, was 
established with domestic industries such as the manufacturing of woollens. 
Particulary, the towns of Flanders had already an industrial character in 
the 12th century.”” It was during the Hundred Years’ War, or the latter 


20 H, Nirrnheim (bearb. b.), Das Handlungsbuch Vickos von Geldersen (Hamburg and 
Leipzig, 1895); K. Koppmann (hrsg. v.), Johann Télners Handlungsbuch v. 1345-1350 (Rostock, 
1885); C. Mollwo (hrsg. v.), Das Handlungsbuch von Hermann und Johann Wittenborg 
(Leipzig, 1901). 

21 As the most recommendable among latest treatises, cf. E. M. Carus-Wilson, ‘‘ Trends in 
the Export of English Woollens in the 14th Century,’’ Econ. H. R., 1950, pp. 162-179. 

#2 H. Pirenne used the following words in expressing this: ‘‘A real industrial revolution, 
of which we do not, unfortunately, know the details, accompanied this transformation of a 
tural industry into an urban one. ”’ (op. cit., p. 44) 
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different degree, lived outwardly by bargaining, fraud and adventure, — 
but inwardly were bound by tradition, faithfulness and order. While most — 
handicraftsmen did not necessarily participate_directly in trade activities, 
it is considered that merchants, from the very first, combined these two — 
spirits, which were peculiar to the frank and easy but exclusive character 
of the towns. 

However, when we consider the living foundations of the citizens of 
South and North European towns, we find a big difference in economic 
conditions and environments. This difference has connection with the limit 
of profitability of so-called ‘“ commercial capital.” 

Roughly speaking, without showing examples in detail, the activities 
of Italian towns centered on imports of various commodities from the 
Orient, South Asia and the Far East through eastern bases in the Mediter- 
ranean as transit ports on the one hand, and in exports of metals, especially 
silver produced in Southern Germany, which were most liked by Orientals 
and some amount of high-grade woollens on the other.!® The most important 
source of profits was constituted by commission on intermediary trade of 
luxuries, and spices particularly pepper. This was an intermediary trade 
between two places of commodities or between two poles where the price 
structure was ambiguous. Commodities traded were generally limited to 
special luxuries produced in specified places such as pepper, spices, jewels, 
silk and silk tissues, ivory, etc. As a result, prices were unstable, being 
decided not so much by reasonable and objective conditions as by bargaining, 
competition and fraud with risk of adventure on the way of transportation 
piracy, shipwreck, etc. which risks had to be included in sale © 
prices. No noteworthy industry was developed in any influential town in 
Italy, with the exception of a textile industry in Florence peculiar to 
early-stage-capitalism, derived from intermediary trade of commodities, 
and due to the fact that the huge commercial capital available was not 
used for investment in healthy industrial production, but was converted into 
usury capital and unhealthy international speculation. In other words, 
the territorial expansion of Italian towns was not for the protection and 
development of domestic industries, but for profiteering from intermediary 
trade and for a monopolistic position, military as well as political ; a policy 
of the medieval imperialism without industrial foundation. The struggle 
for supremacy between Venice and Genoa, Pisa, etc. evidences this 
situation. 

What Henri Pirenne described in his book '® “the volume of Hanseatic 
trade certainly equalled if it did not surpass that of the Mediterranean, 


18 For details cf. A. Schaube, Handelsgeschichte der Romanischen Volker (Miinchen u. 
Berlin, 1906). 

19 H, Pirenne, Economic and Social History of Medieval Europe, tr. by I. E. Clegg (London, 
1936), p. 151. 
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but it certainly involved a smaller capital. ‘The value of the merchandise in 
which it dealt was not such as to permit of the big profits resulting from 
the sale of spices; a heavy expenditure was necessary to bring in a small 
return. Thus it is not surprising that we do not meet in the Hanse towns 
those poweriul financial houses which gave medieval Italy the financial 
hegemony of Europe. There was a wide gulf between firms like the Bardi 
or Peruzzi and honest merchants such as Wittenborg at Liibeck, Geldersen 
at Hamburg or Télner at Rostock, and the contrast was equally great 
between the perfected commercial technique of the former and the un- 
sophisticated methods of the latter” is an ingenious explanation of the 
above mentioned contrast, which was derived from the difference in economic 
foundation. 

Merchandise handled by citizens of Northwestern Germany, the Low 
Countries, Northern France, etc. were never monopolistic luxuries of an 
ambiguous price structure which promised unlimited profits, as it is clearly 
explained in the documents of Teutonic hanses and the “ Handlungsbuch” 
by Vicko von Geldersen, Johann Télner, Hermann and Johann Wittenberg 
etc.** The development of commerce during the 13-14th century, though 
‘not yet complete, had already reached a stage in which North European 
traders united in an almost uniform price structure, which was witnessed 
even in the migrations of handicraftsmen and labour between Flanders — 
Brabant — Holland and England. In the days around the Hundred Years’ 
War, the price of Bordeaux wine and its production were soon reported to 
Bristol and controlled the amount of exports of woollens from there.” 
The same thing can be proved regarding the relationship between the 
Teutonic hanses (Hanseatic Kontor) in Nowgorod, Wisby, Bergen, London, 
etc. and other towns surrounding the Baltic shores and Bruges. 

Merchandise handled most in trade markets, which had gradually been 
unified firstly through Champagne fairs and later literally through world 
markets (Bruges) were daily necessaries such as wool, woollens, linens, wine, 
herrings, metal manufactures, salt, etc. Particularly the trade in woolens, 
which started with Flanders as a center, had great importance. The revival 
of commerce in Northern Europe, different from the case in Italy, was 
established with domestic industries such as the manufacturing of woollens. 
Particulary, the towns of Flanders had already an industrial character in 
the 12th century.”? It was during the Hundred Years’ War, or the latter 


*0 H. Nirrnheim (bearb. b.), Das Handlungsbuch Vickos von Geldersen (Hamburg and 
paicre. 1895) ; K. Koppmann (hrsg. v.), Johann Télners Handlungsbuch v. 1345-1350 (Rostock, 
P1885) + C. Mollwo (hrsg. v.), Das Handlungsbuch von Hermann und Johann Wittenborg 
(Leipzig, 1901). 

21 As the most recommendable among latest treatises, cf. E. M. Carus-Wilson, ‘‘ Trends in 
the Export of English Woollens in the 14th Century,’’ Econ. H. R., 1950, pp. 162-179. 

#2 H. Pirenne used the following words in expressing this: ‘‘A real industrial revolution, 
of which we do not, unfortunately, know the details, accompanied this transformation of a 
tural industry into an urban one. ”’ (op. cit., p. 44) 
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half of the 14th century, that England created a woollen industry instead 
importing woollens at high prices from Flanders in exchange for raw 
wool.” ae 

Although the Hanseatic towns- were characterized by an intermediary © 
trade of far more commercial colour than those in Flanders, the producing 
places were at relatively short distances, and trade was between two 
places where prices were more clearly established than in Italian ,towns, 
and moreover, the traded merchandises were mostly daily necessaries. It is 
presumed, therefore, that an exorbitant price was restricted by the limit 
of purchasing power of the public and there was a certain limit on profit 
rates. To regard the merchant at the period of the rise of town like St. 
Godric of Finchale, or the merchant of Staplers or Merchant Adventurers 
as of the same class as Italian merchants, who, devoting themselves to 
the pursuit of power and reputation, built up town states governed by 
aristocratic merchants, is entirely unallowable in spirit, scale and difference 
of profit rates. B 

We can presume two types of “commercial capital” and “ merchant 
ethos” from a simple comparison of economic foundations between South 
European and North European towns. Firstly, as regards commercial 
capital, that of Italian towns, turning into money changing (exchange) and 
usury capital, gradually became a huge, early-stage-capitalistic, and inter- 
national-financial capital, and gave birth to cosmopolitan individuals and 
a powerful plutocracy. Contrary to this, the capital in North European 
towns could at most produce a number of companies under a system of 
joint-ownership (Reederei) of vessels or joint-stock, side by side with small 
scale exchange or usury. In the field of the woollen industry, there were 
many who, turning into drapers or clothiers, chose either to control by 
virtue of capital various house industries — Verlagsystem — or to become 
proprietor of “manufacture.” In a word, even if they had the motive 
common to merchants “to purchase as cheap as possible and to sell as” 
high as possible,” the difference in economic backgrownd between the two, 
brought about a qualitative difference in character of citizens. 

The spirit of merchants of both Northern and Southern Europe was 
the same in that it was of a medieval “dualistic character,” with one 
pole formed by bargaining, fraud and adventure and another by tradition, 
faithfulness and order. But contrary to Italian merchants who stretched 
these poles as far as possible, North European merchants, forming a unified 
market with a comparatively clear price structure, felt the necessity of 
bringing the two poles closer. Herein lies the reason for the collective 
strength of North European citizens in preserving the order of cooperative 
life through the morale of a town corporation based on self-defence and ~ 
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*3-H. L. Gray, ‘‘ The Production and Exportation of English Woollens in the Fourteenth 
Century,” Eng. H. R., Vol. XXXIX (1924), pp. 13-35. 
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self-support, contrary to Italian citizens at the end of the Middle Ages 
who continued in giving full swing to their individuality. The task of 
unifying these two contradictory spirits of a dualistic character necessitated 
the inevitable disintegration of special-class citizens having a background 
of a long social economic history, and the appearance of a new strata 
which could shoulder the responsibilities of industrial production. In other 
words, a new spirit capable of coping with a newly-born society could not 
be brought about merely by conquering the dualistic character of the above 
spirit. This is the important point in Weber’s study.” 

Meanwhile, who can affirm that the contrast between the South and 
the North, coming gradually to the surface since the 13th century, had no 
bearing upon the establishment of the “spirit” of modern capitalism? I 
think here lies one of the important questions which has rather been laid 
aside. 


IV 


However, it would be dangerous to argue by connecting the above 
mentioned facts directly with the spirit of modern capitalism. Historical 
researth in detail requires reinvestigation of the problem proposed by M. 
Weber, R. H. Tawney, etc. ;”° particularly the arguments of G. Unwin, 
P. Mantoux, H. Heaton, etc. on the question who was the real contributor 
to the development of the woollen industry in England should be thoroughly 
analyzed and understood.”® 

But here the question requiring immediate attention is not the indus- 
trial revolution. What is very curious to us Orientals is why protestantism 
and catholicism were-to show-a geographical distribution like the present, 
which is well-nigh impossible to explain only by political history. If it is 
contended that protestantism was supported, as Weber said, by inner- 
worldly (inner-weltliche) asceticism and a reasonable spirit, had not the 
foundation existed within the cooperative life of the citizens of the medieval 
towns of Northern Europe, particularly the industrial towns in the Low 
Countries? It would be unnecessary to compare the economic ethics of 
Benjamin Franklin (1706-1790) with that of Jakob Fugger (1459-1525), 
who lived in a different age, though they exemplify the contrast between 


** Regarding this difficult problem, M. Dobb, Studies in the Development of Capitalism (London, 
1946), which supports Marxism and M. Weber’s renowned contention of Die protestantische 
Ethik und der > Geist « des Kapitalismus may be contrasted. 

2° M. Weber, Die protestantische Ethik und der » Geist <« des Kapitalismus ; R. H. Tawney, 
Religion and the Rise of Capitalism. 

*° Cf. G. Unwin, Industrial Organization in the Sixteenth and Seventeenth Centuries, 1904; 
P. Mantoux, La Revolution industrielle au XVIle siécle en Angleterre, 1906; H. Heaton, 
The Yorkshire Woollen and Worsted Industries, 1920, etc. 
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Protestantism and Catholicism as Weber did. These two men were possessed j ‘| 
of superior master minds, and it is more important to analyze and under- | 
stand the psychology of the common people of\the same age. ‘The life 
outlook of the public is surprisingly influenced by political and economic 
foundation and milieu on which their country or district exists. The 
ethics of a “healthy middle class” can hardly be found among merchants 
of an adventurous turn of mind. It can only be realized in a society 
where profits under a reasonable plan are guaranteed and the process of 
production is comparatively clear. The North European towns possessed 
conditions much closer to such a society than the Italian towns. The 
growth of North European towns was, properly speaking, based on the | 
conjuration (conjuratio) of persons who enjoyed equal rights and duties, — 
and the ideal of the conjuratio was vulgarized by a tendency towards 
christianism as expressed by the term “ Treuga Dei” (Gottesfriede).?’ The 
big influence on legislation of the small parish which had a character of 
a corporation inside the town and the important role the parish as a unit — 
played at the time of the religious revolution well proves the above fact.** 
Therefore, to seek the origin of towns only in the old Germanic spirit, as 
H. Planitz did, is an assertion that goes too far.*® This old Germanic 
spirit cannot be denied, but Christian cooperative consciousness was just 
as important. This fact speaks for itself in that the orderly town life was 
inseparable from the spread of protestantism as witnessed, for instance, in 
the relations between Calvin and Geneva and the development of New 
England. 

Judging from the above, it would be impossible to understand the new 
religion in Western Europe without taking into consideration the coopera- 
tive life of “citizens.” Furthermore, the fact that various social and 
economic policies of the State were after all the result of the materializing 
of the spirit of “services to the public” and “ promotion of welfare of the 
cooperative body” can easily be understood when attention is paid to the 
connection between the policies of the Tudor dynasty, for instance the poor 
law, unemployment insurance, etc., and the various policies adopted since 
the Middle Ages by the towns of France and Germany, especially by such 
progressive commercial and industrial towns in Flanders as Bruges, Ypres, 
Ghent, etc.?? Besides, there are innumerable instances of medieval town 
institutions such as the military system, tax action, the municipal council 
etc. which have theoretically been adopted by modern states. 

To sum up, modern society in Western Europe and the capitalistic 


*" Luise v. Winterfeld, ‘‘Gottesfrieden und deutsche Stadtverfassung,’’ Hans. Goll. Jeg. 
(1927), pp. 8-56. 


*8 A. Schultze, Stadtgemeinde und Reformation (Tiibingen, 1918). 
*° Cf. above mentioned literature (9). 


“ W. Ashley, The Economic Organization of England, 8th ed. (London, 1923), p. 112; H. 
Pirenne, Economic and Social History of Medieval Europe (London, 1936), pp. 219-223. 
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spirit are closely connected with the citizens’ life outlook of North European 
towns in medieval times, the old spirit of these towns constituting an 
influential source which accelerated modernization on a large scale. 

In the Orient, however, as Weber pointed out, the above mentioned 
self-consciousness of “citizens” of a medieval town has, generally speaking, 
had no chance of growing up until to-day. The caste system in India 
made “convivium,” as seen among medieval citizens in Western Europe, 


‘absolutely impossible, and the racial combination or tradition of ancestor- 


worship in China produced special guilds such as that of “ Chinese merchants 
residing abroad” for commercial profits. Both have failed to stimulate 
the formation of a State, keeping the racial combination as strong as it 
Was in ancient times. Medieval towns in Japan, with few exceptions, 


' continued to be subservient to feudal lords, and were far from any inclina- 


6c 


tion to create “citizens” (or Stande) by uniting the whole social order in 
legislation that would lead to the Western parliamentary system. They 
could merely establish their own arts but imitated the life and culture of 
the military (SAMURAI) class. After the Meiji Restoration, they merely 
contributed to making possible the appearance of new capitalists as a 
combination of plutocrats and outgoing political powers, but had no indus- 
trial capital rooted in domestic industries, This may also be considered a 
natural consequence of the poor resources of Japan. 

Citizens in Japan are not yet prepared to make sacrifice in opposing 
absolute rule in the sense of a modern bourgeoisie, but are inclined to 
believe that the prosperity of the State will raise their own status in the 
world. This attitude of catering to the policies of superiors, has held 
sway over this country until quite recently. 

In face of the revolutionary trends of democracy in our country, we 
should first of all clarify the real meaning of the modern citizen’s con- 
sciousness and find its origin by tracing capitalism to its source. Having 
much interested in the special character of the medieval towns of Western 
Europe, particularly North European towns, I cannot but deeply reflect on 
the historical as well as sociological status of these small communities. 
The question what way Japanese society will choose in its democratization 
is very hard to answer. ‘This treatise only purports to point out a few 
characteristics by comparing the medieval towns of the West and the 
Orient. 
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